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me. Law. And firſt, concerning the 
 - Statute-Law, or Adi of Parliament. 
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HE Laws of England may aptly TheKinds | 
enough be. divided inte kudef Law | 
I Kinds, viz. Lex Scripta, the writ. 

ten Law; and Lex non Scripta, the © 

unwritten' Law: For altho (as ſhall be = 

Mewn hereafter) all the Laws of this — 1 
dom have ſome „ or Memoria 
DOVE there- 
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2 | The Hiſtory of the Ch. 1. 
thereof in Writing, yet all of them have 
not their Original in Writing; .for. ſome of 
thoſe Laws have obtain'd their Force by 
immemorial Uſage or Cuſtom, and ſuch 
Laus are properly call'd Leges non Scripts, 
or unwritten Laws or Cuſtoms. 
3. Leges Thoſe Laws therefore that I call Leges 
my ©* Scripts, or written Laws, afe ſuch as are 
frrine. uſually call'd Statute-Laws, or Acts of Par-s 
liament, which are originally reduc'd into 
Writing before they are enacted, or receive 
any binding Power, every ſuch Law being 
in the firſt Inſtance formally drawn up in 
Writing, and made, as it were, a Tripartite 
Indenture, between the King, the Lords and 
the Commons; for without the concurrent 
Conſent of all thoſe three Parts of the Le- 
giſlature, no ſuch Law is, or can be made: But 
the Kings of this Realm, with the Advice 
and Conſent of both "Houſes of Parliament, 
have Power to make new Laws, or to alter, 
repeal, or enforce the Old. And this has 
been done in all Succeſſion of Ages. 
Statute Now Statute-Laws, or Acts of Parliament; 
Laws of are of two Kinds, viz. Firſt, Thoſe Statntes 
two Kinds vyhich were made before Time of Memory; 
and, Secondly, Thoſe Statutes which were 
made within, or ſince Time of Memory; where- 
nn obſerve, That according to a juridical 
Accaunt and legal Signification, Time within 
Time of Memory is the Time of Limitation in a 
Memory. Writ of Right; which by the Statute of 
Weſtminſter; I. cap, 38. rel : 


EY 


ttled, and reducd- 
to the Beginning of the Reign of King Ri- 
chard I, or Ex prima Coronatione Regis . ardi 
5 | 8 | | Prom, 


* 
. - 


c _ * . „ 
3 * * * 88 * TY nn Ss "44 & 5 8 "Re * 
n 2 9 * * „ 2 * : 0 
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Ch. 1. Common Law of England. 
Primi, who began his Reign the 6th of Fuly 
1189, and was crown'd the 3d of September 
following: So that whatſoever was before 
that Time, is before Time of Memory; and 
what is ſince that Time, is, in a legal 
Senſe, ſaid to be within, or ſince the Time 
of Memory. _ . 5 


And therefore it is, that thoſe Statutes or 
Acts of Parliament that were made before 


the Beginning of the Reign of King Richard 
I, and have not ſince been repeal d or al- 
ter d, either by contrary Uſage, or by ſub- 
ſequent Acts of Parliament, are now account- 
ed Part of the Lex non Scripta, being as it 
were incorporated thereinto, and become a 


Part of the Common-Law s and in Truth, 


ſuch Statutes are not now pleadable as Acts 
of Parliament, (becauſe what is before Time 
of Memory, is ſuppos d without a Beginning, 
or at leaſt ſuch a Beginning as the Law 


takes Notice of) but they obtain their 


Strength by mere immemorial Uſage or 
Cuſtom. ck e 


And doubtleſs, many of thoſe Things Ancient 
that now obtain as Common Law, had their Statutes. 


Original by Parliamentary Acts or Conſti- 
tutions, made in Writing by the King, 
Lords, and Commons; though thoſe Acts 
are now. either not extant, or if extant, 
were made before Time of Memory; and 
the Evidence of the Truth hereof, will eaſi- 
ly appear, for that in many of thoſe old 
Acts of Parliament that were made before 


Time of Memory, and are yet extant, we 
may find many o ol Laws enacted which 


now 
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I "The Hon f the Ch. 1. 

now obtain merely as Common Law, or the 

General Cuſtom of the Realm: And were 
the reſt of thoſe Laws extant, probably 
the Footſteps of the Original Inſtitution of 
many more Laws than now obtain merely 
as Common-Law, or Cuſtomary Laws, by 
immemonal Uſage, would appear to have 
been at firſt Statute-Laws, or Acts of Par- 


* 
AF . 
lament. 
— 


Thboſe ancient Ads of Parliament which 


are rang d under the Head of Leges non Scrip+ 
ta, or Cuſtomary Laws, as being made be- 
fore Time of Memory, are to be conſider d 


under two Periods, six. Firſt, Such as were 


made before the coming in of King Vi. 
Lam I, commonly call'd The Congueror; or, 
Secondly, Such as intervened between his 
coming in, and the Beginning of the Reign 
of Richard I, which is the legal Limitation 
of Time of Memory. . Geng 
The former Sort of theſe Laws, are men- 

tien d by our ancient Hiſtorians, eſpecially 


. 


by Brompton, and are now collected into 
one Volume by Villiam Lambard, Efq; in 


his Tractatus de priſcis Anglorum Legibus, be- 
ing a Collection of the Laws of the Kings, 
Ina, Alfred, Edward, Athelflane, Edmond, 


Edgar, Ethelred, Canutus, and of Edward the 


Confeſſor; which laſt Body of Laws, com- 
pid by Edward the Confeſſor, as they were 
more full and perfe& than the reſt, and 

better accommodated to the then State of 
Things, ſo they were ſuch whereof the 
Englih were always very zealous as being 


the great Rule and Standard of their 


Rights 
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Ihe ſecond Sort are thoſe Edicts, Acts of 2: From 
Parliament, or Laws, that were made after g. ia a 
the coming in of King William, commonly 
nam'd The Congueror , and before the Begin- 
| ning of the Reign of King Richard I, and 
more eſpecially are thoſe which follow; 
whereof I ſhall make but a brief Remem- 
brance here, becauſe it wall be neceſlary 
in the Sequel of this Diſcourſe (it may be 
more than once) to reſume the Mention of 
them ; and beſides, Mr. Selden; in his Book 
calłd Jams Armnglorum, has given a full 
Account of thoſe Laws; ſo that at preſent 
it will be ſufficient for me, briefly to col- 
left the Heads or Diviſions of them, under 
the Reigns of thoſe ſeveral Kings, wherein 
they were made, viz.  —_- Pp 
Firft, The Laws of King Files I. Theſex, .:. 
conſiſted in a great Meaſure of the Repeti- 
tion of the Laws of King Edward the Confeſ- 
for, and of the enforcing them by his o-. n 
Authority, and the Aſſent of Parliament, at 
the Requeſt of the Engliſb; and ſome new 
Laws were added by himſelf with the like 
Aſſent of Parliament, relating to Military 
Tenures, and the Preſervation of the pub- 
lick Peace of the Kingdom; all which are 
mention d by Mr, Lamburd, in the Tractate 
before mention d, but more fully by Mr. 
Selden, in his Collections and Obſervations 
upon Eadmerus. 5 
_ Secondly, we find little of new Laws after k: H. . 
this ail the Time of King fim 1, who 
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King Henry I. The entire Collection of 
theſe is enter d in the Red Book of the Ex- 


chequer, and from thence are tranſcribd and 


publiſh'd' by the Care of Sir Roger Twiſden, 
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_ 11 The Hiſtory of tbe Ch. 1. 
beſides the Confirmation of the Laws of 
the Confeſſor, and of King V illiam I, brought 
in a new Volume of Laws, which to this 
Day are extant, and calld the Laws of 


in the latter End of Mr. Lambard's Book 


before · mention d ʒ what the Succeſs of thoſe 


Laws were in the Time of King Stephen, and 
King Henry II, we ſhall ſee hereatter : But 


they did not much obtain in England, and 
are now for the moſt Part become wholly 
obſolete, and in Effect quite antiquatet. 


Thirdhy, The next conſiderable Body of 
Acts of Parliament, were thoſe made under 


the Reign of King Henry II, commonly call'd 
The Conſtitutions of Clarendon; what they 


were, appears beſt in Hoveden and Mat. 
Paris, under the Years of that King. We 


have little Memory elſe of any conſidera- 


ble Laws enacted in this King's Time, except 
his Aſſizes, and ſuch Laws as related to the 


Foreſts; which were afterwards improv'd 
under the Reign of King Richard I, But of 
this hereafter, more at large. 


And this'ſhall ſerve for a ſhort Inſtance | 


of thoſe Statutes or Acts of Parliament, 


that were made before Time of Memory; 
-whereof, as we have no authentical Re- 


cords, but only Tranſcripts, either in our 


ancient Hiſtorians; or other Books and Ma- 


nuſcripts; ſo they being Things done before 


Time of Memory, obtain at this Day no 


farther than as by Uſage and Cuſtom they 


are, 
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are, as it were, ee into oths Body of the” 
Common Law, and made a Part thereof. 

And now I come to thoſe Leges Scripte, Lege, Serip- | 
of Acts of Parliament, which were made © 35 
ſince, or within the Time of Memory, kinds. 
viz. Since the Beginning of the Reign of 
. Richard I, and thoſe I ſhall divide into two 
General Heads, viz. Thoſe we ufually call 
the Old Statutes, and thoſe we uſually call 
the New, or later Statutes: And becauſe I 
would prefix” ſome! certain Term or Boun- 
dary between them, I ſhall call thoſe the 
Old Statutes, which end with the Reign of Old sta- 

King Edward II; and thoſe 1 ſhall call theres 
New, or later Statutes, which begin with 

the Reign of King Edward III; N. — ſo are 

deri vd Abr a Succeſſion of Kings and 
Queens don to this on: oy a — 
and orderly Series. 

_ "Touching theſe later Sort, 1 ſhall ſay no- Later Sta- 
thing z for they all keep an orderly and re- tutes. 
ular Series of Time, and are extant upon 
Record, either in the Parliament -Rolls, or 
in the Statute-Rolls of King Edward III. and 
thoſe Kings that follow: For excepting ſome 
few Years in the Beginning 865 King Ed- 
ward III, i. e. 2, 3, 7, 8, and 9 Edw. 3, all 
the Parliament-Rolls that ever were ſince 
that Time, have been preſerv'd, and are ex- 
tant; and, for the moſt Part, the Petitions 
upon which the Acts were drawn up. or 
the very Act themſelves. 

Now therefore touching the elder Acts of Old sta- 
parliament, viz. Thoſe that were made he ner ou 
tween the firſt Year of the Reign of King of k. R. 1. 
Richard J, and the laſt Year of K. Edward Il, | 


B 4 we 


we have, Aa tn in wen aurhentical | 


Hiſtory ; and nothing in any, authentical, 
Record touching Acts made in the Time of 
| K. Rich, 15 King Rich. I, — we take in thoſe Cou- 
ſtitutions and Aſfizes mention d why: Hoveden 

_ asaforeſaid, 
Neither is there any t Evidence, 


1 Times, give us but little Account of thoſe 


Laws; only Matthew : Paris gives us an Hi- 


| 6 | His t dae Account: of the: Mates Charta, and 
be 15th, of Gras, in the Se: 
venteenth Year of his Reign. F 


And it ſeems, that the Conceſſion of theſe 
Granted Charters was in a Parliamentary Way; you | 
in a bar may ſee the Tranſcripts of both Charters | 


a Way. verbatim in Matt. Paris, — in the Red Book 
Hh of the Excbequer, There were Teyen Pair of 
theſe Charters ſent to ſome of the Great Mo- 
naſteries under the Seal of King Fohn, one 
Part whereof ſent to the Abbey © Tembeſbu- 


75, Ihave ſeen under the Seal of that King; 


the Subſtance thereof differs ſomething from 


the Magna Charta, and; Charta de Foreſta, 


granted by King Hey. III, but not very 
much, as may appear by comparing them. 
But tho theſe Charters of King Jahn ſee m 
to have been paſs d in a Kind of Parliament, 
yet it was in a Time of great Confuſion bes 
ee that n ad e, joy 7 — 


14 _ 

j 
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; what Acts 4 — x Pa 5d in the Time 
K. un. of King John, tho doubtleſs many there 
Were, both in his Time and in the Time of 
EK . Rich. I. But there is no Record extant af 
them, and the Engliſh Hiſtories of thoſe 
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fore they. obtain'd not a full Settlement *till 
the Time of King Henry III, when the Sub- 
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ſtance of them was enacted by a full and 


ſolemn Parliament. 


I therefore come down to the Times of 
thoſe ſucceeding Kings, Hen. III, Edw. I, 


and Edw. II, and the Statutes made in the 


Times of thoſe Kings, I call the Old Sta- old sta- 
tutes ; artly becauſe many of them were tutes 


made but in Affirmance of the Common 
Law); and partly becauſe the reſt of them 
that made a Change in the Common Law 
are yet ſo ancient, that they now ſeem to 
have been as it were a Part of the Common 
Law, er conſidering the many Ex- 
poſitions that have been made of them in 
the ſeveral Succeſſions of Times, whereby 
as they became the great Subject of 1 udicial 
Reſolutions and Deciſions; ſo thoſe Expo- 
tions. and Deciſions, together alſo with 


ole old Statutes themſelves, are, as it were, 


incorporated into the very Common Law, 
and become a Part of it. > 

In the Times of thoſe three Kings laſt 
mention'd, as hkewiſe in the Times of their 
Predeceſſors, there were doubtleſs many 
more Acts of Parliament made than are 
now.extant of Record, or otherwiſe, which 
might be a Means of the Change of the 
Common Law in the Times of thoſe Kings, 
from what it was before, though all the Re- 
cords or Memorials of thoſe Acts of Par- 
liament introducing ſuch a Change, are 
not at this Day extant ; but of thoſe that 
are extant, I ſhall give youa brief Account, 


not 
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KX. E. 3. 


. E of the en 1. 


not eng a large or accurate Treatiſe 
touching that Matter. F 


The Reign of Hen. TIT, was 2 trouble: 


* Time, in relpect of the Differences be- 


tween him and his Barons, which were not 
compos d till his 51ſt Year, after the Battel 
of Eveſbam. In his Time there were many 


Parliaments, but we have only one Sum. 


mons of Parliament extant of Record in his 


Reign, viz. 49 Hen. III, and we have but 
few of thoſe many Acts 'of Parliament that 


paſs d in his Time, viz. The Great Charter. 


and Charta de Foreſta, in the ninth Lear of 
his Reign, which were doubtleſs paſsd in 
Parliament; the Statute of Merton, in the 


20th Year of his Reign ; the Statute of 
Marlbridge, in the 5 2d Year; and the Didum, 
ve EdiFum, de Kenelworth, about the ſane 
Time; and ſome few other old AAS. 
An the Time of K. Edw. I, there are mi 
more Acts of Parliament extant than in the 
Time of K. Hen. III. Yet doubtleſs, in this 
| King's Time, there were many more Sta- 
tutes made than are now extant + Thoſe that 
are now extant, are commonly bound "to: 
gether in the 'old Book of 3 Moen Chur ta. 
By thoſe Statutes, great Alterations and 
Amendments were made in the Common 
Law); and by thoſe that are now extant, 


we may reaſonably gueſs, that there Were 


confiderable Alterations and Amendments 
made by thoſe that are not extant, which 


poſſibly may be the real, tho' ſudden Means It 
of the great Advance and Alteration of the 
Laws of England in this King Reign; ns. 
what 
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ICh. 1. Common Lam of England. 11 
what they were in the Time of his Prede- | 
' i ceflors. „ . 
Ine firſt Summons of Parliament that I 


remember extant of Record in this King's 
£ Time, is 23 Edw. 1. tho doubtleſs there were 
many more before this, thé Records where- 
y/ Jof are either loſt or miſſaid: For many Par- 
. | laments were held by this King before that 
ig Time, and many of the Acts paſs d in thoſe 
t Parliaments are ſtill extant; as, the Statutes 
t of Veſtminſter 1. in the 3d of Edw. 1 The 
r. || Statutes of Glouceſter, 6 Ed. 1. The Statutes 
FF || of Veſtminſter 2. and of Winton, 13 Edw. 1. 
n || The Statutes of Weſtminſter 3. and of Quo 
e | Farranto,. 18 Edw. I. And divers others in 
other Years, which I ſhall have Occaſion 
to mention hereafter, f 


In the Time of K. Edw. II. many Parlia- k. E. 2. 
ments were held, and many Laws were en- 
acted; but we have few Acts of Parlia- 
ment of his Reign extant, eſpecially of 
And now, becauſe I intend to give ſome 
ſhort Account of ſome general Obſerva- 
+z | tions touching Parliaments, and of Acts of 
nd Parliament paſsd in the Times of thoſe 
on | three Princes, viz. Hen. III. Edw. I. and 
nt, Edw. II. becauſe they are of greateſt An- 
ere Itiquity, and therefore the Circumſtances 
ats [that attended them moſt liable to be worn 
ich out by Proceſs of Time, I will here men- 
ans {tion ſome Particulars relating to them, to 
the [preſerve their Memory, and which may al- 
ver [ſo be uſeful to be known in Relation to o- 
hat [ther Things. We 
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Parlia- We are therefore to know, that there are 
- 44 ark theſe ſeveral Kinds of Records of Things 
om done in Parliament, or eſpecially relating 
| thereto, viz. 1. The Summons to Parliament. 
2. The Rolls of Parliament. 3. Bundles of 
Petitions in Parliament. 4. The Statutes 
or Acts of Parliament themſelves. And, 5; 
The Brevia de Parliamento, which for the 
moſt Part were ſuch as iſſud for the Wages 
of Knights and Burgeſſes; but with thele 1 

ſhall not meddle. 33 | £5 
| Fy | 


1 


_ Sarnmons Firſt, as to the Summons to Parliament. 


to Parlia- 


ment. Theſe Summons to Parliament are not all 


entred of Record in the Times of Hen. III, 
and Edw. I. none being extant of Record 
in the Time of Hen. III. but that of 49 Hen 
III. and none in the Time of Edw. I. till 
the 22 Edw. I. But after that Year, they are 
for the moſt Part extant of Record, uix In 
Dor ſo Claus Rotulorum, in the Backſide of the 
Moſe Nellin. . Foe Re 
Rolls of Secondly, As to the Rolls of Parliament, 
Parlia- iz. The Entry of the ſeveral Petitions, 
went. Anſwers and Tranſactions in Parliament; 
thoſe are generally and ſnccefſively extant 
of Record in the Tower, from 4 Edw. III. 
downward *till the End of the Reign © 
Edw. IV. excepting only thoſe Parliaments 
that intervend between the iſt and the 
4th, and between the 6th and the 11th, of 

Edw. III. N N 
Many But of thoſe Rolls in the Times of Hen. III 
loſt, G. and Edw. I. and Edw. II. many are loſt and 
few extant z alſo, of the Time of Hey, III 
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are not ſeen any Parliament · Roll; 3 and 
all that I ever ſaw of the Time of Edw. a 
> was one Roll of Parliament in the Rece3 t 
5 of the Exchequer of 18 Edw. I. and thoſe * 
. Proceedings and Remembrances which are in| 
the Liber placitor Parliamenti in the Tower, 
„beginning, as I remember, with the 20th 
» Year of Edv. I. and ending with the Par- 
11 hament of Carliſle, 35 Edw. and not con- 
" ff tinu'd between thoſe Years with any con- 
I ſtant Series; but including ſome Remem- 
. brances of ſome Parliaments in the Time of ö 
N Ev. I. and others in the Time of Edw. II. 
. In the Time of Edw. III. beſides the Raw 
4 tulus Ordinationum, of the Lords Ordoners, 
=. | about 7 Edw. II. we have little more than 
110 the Parliament-Rolls of 7 and 8 Ed. II. and 
re | what others are interſpers'd in the Parlia- | 
Tn ment-Bock of Edp. 1. above. mention d, and 
he | as I remember, ſome ſhort Remembrances 
v4 — Things done in Parliament in the 19 
12 9. 
* Thuy, As to the Bundles of Petitions 3 in Bundles of 
i Parliament: They were for the-moſt Part Pecitions 


7 
0 


mts 


Petitions. of private Perſons, and are com- 
monly endors d with Remiſſions to the ſeve- 


ral Courts where they were properly deter- 
minable. There are many of thoſe Bundles 


the of Petitions, ſome in the Times of Edw. r. 
of and Edw. 2. and more in the Times of Edw. 
„ 3. and the Kings that ſucceeded him. 
mi Fourthly, The Statutes, or Acts of Parlia- Ads, or 
and ment N Theſe ſeem, as if in themes 
un Time of Edw. 1, they were drawn up into 
che Form of a Law-in the firſt Inſtance, _ 
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= ſo aſſented to by borh Houſes and the 
3 | King, as may appear by the very Oblerva- 
. 1 Grin of 8 Shirt Au Fabrick of the 
„ Statutes of thoſe Times. But from near the 
| Manner Beginning of the Reign of Edw. 3, till very 
of paſſingnear the End of Hen, 6. they were not in 
anciently. the firſt Inſtance drawn up in the Form of 

AV: Dian Acts of Parliament; but the Petition and 
2 5 eee he Anſwer were entered in the Parliament - 
. eu Rolls, and out of both, by Advice of the 


$ Judges, and others of the King's Council, 
/ 2 Ae 2 the Act was drawn up conformable to the 


f, , Petition and Anſwer, and the AG it ſelf 

le, J. r the moſt Part entered in a Roll, call'd, 

5 e Statute- Roll, and the Tenor thereof affix d 

A, to Proclamation-Writs, directed to the ſeve- 

ral Sheriffs to proclaim it as a Law in 

their reſpective Counties. hehe” 

And of la · But becauſe ſometimes Difficulties and 

„ ter Times. Troubles aroſe, by this extracting of the Sta- 

_  - tute out of the Petition and Anſwer; about 
. 


* 


* 
13 


the latter End of Hen, IV. and Beginning 
of Edw. IV. they took a Courſe to reduce em, 


compleat Form of Acts of Parliament, 
which was proſecuted (or entered) common- 
Iy in this Form: Item quedam Petitio exhibita 
fuit in hoc Parliamento formam actus in ſe 
continens, &c. and abating that Style, the 
Method ſtill continues much the ſame, 
namely; That the entire Act is drawn up 
in Form, and ſo comes to the King for his 
Aſſent. | 7 6. 


Parliament being thus declar'd, I ſhall now 
give 


even in the firſt Inſtance, into the full and 


9 —P.̃ĩ˙ ( r': 


99260 60 053 2. 


The ancient Method of paſſing Acts of be 


Jof Common Law are to take Notice with- 
out pleading of them; and ſuch Acts ſhall i, Not & * 


Right of Pleading it, are to uſe for their 
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give an Account touching thoſe Acts of Par- Sratures / 
liament that are at this Day extant, of the Ant- , Argon 
Times of Hen. III. Edw. I. and Edw, II. and Fay ti etl 
they are of two Sorts, viz. Some of them Two , 
are extant of Record; others are extant in S. ' 
ancient Books and Memorials, but not of x. of Re- 1 
Record. And thoſe which are extant of Re- cord. 
cord, are either recorded in the proper and 
natural Roll, viz. The Statute- Roll, or they 
are entered in ſome other Roll, eſpecially in 
the Cloſe Rolls and Patent Rolls, or in both. 
Thoſe that are extant, but not of Record, 34 
are ſuch as tho' they have no Record ex- 
tant of them, but poſſibly the ſame is loſt; 
yet they are preſervd in ancient Books 
and Monuments, and in all Times have ; 
had the Reputation and Authority of Acts 
of Parliament. 

For an Act of Parliament made within 
Time of Memory, loſes not its being ſo, 
becauſe not extant of Record, eſpecially 


if it be a general Act of Parliament. For 
of general Acts of Parliament, the Courts 


never be put to be try d by the Record, up- Record. 

on an Iſſue of Nul tiel Record, but it ſhall be | 

tryd by the Court, who, if there be any, | ( 
Difficulty or Uncerrainty touching it or the 


Information ancient Copies, Tranſcripts, | 
Books, Pleadings, and Memorials to inform 
themſelves, but not to admit the ſame to | 


be put in Iſſue by a Plea of Nul tiel Record. | 


For, 


1 


Ancient 


ReSord, 


dient Statutes 0 = Times of Hemy 1 | 


_ duc'd exemplifyd, as was done in the 


| us Rotulus Statur. There are tive. © bel 
Statute-Rolls in that Office, 7 the Time 


e ch t 


For, as ſhall be ſhewn berealter there are 
E. many old Statutes which are admitted 
obtain as ſuch, tho there be no Re- 

| cord at this Day extant thereof, nor yet any 
other written Evidence of the ſame, but 
what is in a Manner only Traditional, as 
namely, Ancient and Modern Books of 


Pleadings, and the common receiv'd 


nion and Reputation, and the Approbation 
of the Judges learned in the Laws : For the 
Judges and Courts of Juſtice are, ex Offcio, 
(bound) to take Notice of the ublick Acts of 
Parliament, and whether they are truly 
pleaded or not, and therefore they are the 
. Triers of them. But it is otherwiſe of pri- 
vate Acts of Parliament, for they may be 
put in Iſſue, and try d by the Record upon 
Nl tiel Record — unleſs they are pro- 


Prince's Caſe in my Lord Coke's 8th Rep. and] 
therefore the Averment of Nul tiel Recor 1 
was refus d in that Caſe. 

The old Statutes or Acts of parat 
that are of Record, as is before ſaid, are en 
ter d either upon the proper Statute Roll 
or ſome other Roll in 

The firſt Statute- Roll which w we babe 1 
in the Tower, an ins with Magna Charta 
and ends with Edw. an call d Mas 


— 


. EN. 9 en. Hen. VI, and > 
Edw.1V. eg 2 
I ſhall now give a get thoſe x 
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Chip * Ene 0 J England, N 17 | 2 | 
Edw. Land Edw. II. that are recorded in the 3 
firſt of thoſe Rolls or elſewhere, to the * | 

of my Remembrance, and accordi 


thoſe / Memorial I have how had by _ 
vix. 


ws >, % 


f 1. 6 110 o Rt 90 22222 0 
A Rot. tar. 28 E. T. membr.. 16 
n  Chaſta de Fureſta. Mag. 
4 & Rot, .Chartar. 28 E. = ITY 8 
* Stat de Glouceſtre. Mag. Rot. Stat. 2e I 


- Weſtm. 2. Rot. 11 Tl 5 47. | 
aue, 18 E. 1. membr. 5 | 72 


Wl: 7; m. 4, Rot. 
Dor 1 | 
[ Vinon. Rot. I Stat. e An b. 
be Claſs, 8 E. 3. Ln 6. Dor ſo. Pars" 2. Rot. 


on] Clauſo, 5 R. 2. menbr. 13. Rot. Taten. 25 E. 1% 5 
1 membr. 12. 

> WE g e Mercator ibus. Mag. Ret. Stat. membr. 47: 

md 7, Dorſo. 


De Religio fe. Mag. Rot. Stat. Conde: 47. 
Articuli Cleri. Mag. Rot. Stat. mem 34. 
Dorſo, 2 Pars. Pat. E. I. 2. membr. 34. 2 Pars. 
Pat. 2 E. 3. membr. 15. | 1 
De biis qui 1 ſunt in Aff Mag. Rot. - 
Stat. membr. 4 | _ 
De Fonibus, Poris Mag. Rot. Stat. meindy. 9 | 
De defenſions * 2 Parliam. Lib. Parl. 9 
E II | 1 
Stat. Ebert: Max: Rot. Stat. membr. 32% 
De conmjunttis in feoffatis. Mag. Rot. Stat. 
membr. 34. 
5 8 Agen Mag. Rot. Stat. monde; 35. 5 
2 Dorſo, & Rot. Clay. 29 E. e 14. 5 
Dorſo. 


I | | 
EA pe 8 Stat. 


6 * 


Stat. de Priſcis. Rot. Mag. Stat. membr. 33. 
In Schedula de libertatibus perquirendis, wel 
Rot. Clan. 27 E. 1. membr. 24. | 
Stat. de Is; Bur nel. Not Mag. Stat. 


. 
Furamentum " Ficacomit.”. Rot. Mag. Stat. 
membr. 34. Dorſo, S Rot. Clayſ. 5 B 2. 


Pars 2. membr. 8. 


Ln =» DeFiforiis & Brafatoribus £ Pars, Clan, 


= vel Pat. 2 R. 2. membr. 29. 

== E To oſportatis Religioſor. Mag. Bat: Kat 

I | 7% 

1 | Weſtm. 4. De Viecomitibus & Viridi. care. 

== Rot. Mag. Stat. membr. 33. In Dorſa. 

=_ * - + Confirmationes. Chartarum. Mag. Rot. Stat 
uy. 28. 


De Ternis Tem 18 Mag. Rot. Stat. 
x memb. 3 1. in Dor Dorſ, & Cl, 17 B. 2. membr. 4. 
= _ - Literapatens ſuper priſis bonorum Cleri, Rot. 
= Mag. Stat. membr. 33. In Dorſo. 

1 He Forma Mittendi extractas ad Scaccar. Rot. 
_ Mag. Stat. memb. 36. & membr. 30. In Dorſo. 
1 Statutum de Scaccar. Mag. Rot. Stat. 
1 | * Statutum de Rutland. Rot. Clauſ 12 E. 1. 

"I 5 ; Ordinatio Foreſts. Mag. Rot. Stat. membr. 30. 
& Rot. Clan 17 E. 2. Pars 2, membr. 3. 


According to a ſtrict mien 
30 Tears 


cord; 


n The Hiſtory of . "us 
; 1 Stat, 7+ Lincoln, Mag: Rot. Stat. monde. 235 


nenbr. 46. Dorſo, & Rot. Clauſ. II E. I, 


Articuli Stat. Gloncefirie. Rot. Claſ. 2 2 2. 


| Füres ö kite Times of Hen. III. Edw. I. and 
| Edw. II. there were then to be found of Re- 


ene 
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Winton, Circumſpecte agatis, De diſtrictione Scac- 
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Ch. . Common, Law-of England. 19 
cord ; what ather Statutes have | been found | 
ſince, I know not. 

The Ordinance, call'd” Butler Pp, 1 * the Butlers 
Heir to puniſh Waſte in the Life of the An- Ori. 
ceſtor, tho it be of Record in the Parlia-fnancs. 
ment Book of Edw. L yet it never was a 
Statute, nor never ſo receiv'd, but only 


_ fome Conſtitution of the King 8 Council or 


Lofds in Parliament, and which never ob. 
tain'd the Strength or Force of an Act of \' 
Parliament. 

Now thoſe Statutes that enfite "tho? moft Ancient 
of * f 'em are unqueſtionable Acts of Paflia- Statures 
ment, yet are not of Record "that Tknow ne. wa 
of, but only their Memorials prefery'd in 0 
ancient Printed and Manufcript Books of 
Statutes; yet the PF are at this Day for the 
moſt part generally accepted and taken as 
Acts of Parliament, tho Pm of dem are 
now antiquated, and of little Uſe, Ws 5 


The Statutes of Merton, Morltiidge 

Weſtm. 1. n Statuti Glanceſtria, H 
Champertio, De viſu Frankplegii, De pane & 
Cerviſia, Articuli Inquiſttionis fuper Stat. de 


carii, De Conſpirationibus, Le vocatis ad N. E 


rant. Statut. de Carliol, De Prerogativa Regi Mn” 
De modo faciendi Homag. De Wards 2 Nek. at e 
vis, Dies Communes in Banco, Stat de Bigamis, 
Dies Communes in Banco in caſu con wt, Stat. 
Fhbernie. De quo Warranto, De Eſſoin calump- 

mand. Fu udicium colliftrigii, De Prangentibns - 
Priſonar. De Malefacoribus in Parcis, De Con- 


fultationbus De 2 610 Corgnatoris, De Pyotectio- 
CY ”” "Rs. 
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Albus, Sentemia lata ſuper Chartas, Modus le. 

vandi Fines, Statut. de Gavelet, De Militibus, 

De vaſto, De anno Biſſextili, De appellatis, De 

Esxtenta Manerii, Compoſitio Menſearum vel 

| Computatio Menſarum. Stat. de Quo Vurrau- | 

. ©} to Ordinatio de Inquiſitioni3us, Ordinatio de Fo. 

5 eſta, De admenſura Terra, De dimiſſione Dena- 

rior. Statut. de Quo Warranto novum, Ne Rector 

pPraſfernat arbores in Cæmeterio, Con ſuetudines & 

5 S  Afiſa de Foreſta, Compoſitio de Ponderibus, De 

|  Tallagio, De viſu Terre & ſervitio Regis, Com- 

RO po Poſitio uluarum & perticarum, De Terris amorti- 
= Eandis, Dictum de Kenelworth, cc. 


* 
Re . - OOTY Ly ˙ A 


From whence we may collect theſe two 
Obſervations, Fg. 
Firſt, That altho' the Record it ſelf be not 
extant, yet general Statutes made within! 
imme of Memory, namely, ſince 1* Richard: | | 
imi, do not loſe their Strength, if any au- 
hentical Memorials thereof are in Books, 
and ſeconded with a general receiv d Tradi-J + 
tion attelting and approving the fame. 
— —— | f f | 


» 2 & 
—— — 


may Second, That many Records, even off 
aof Ads of Parliament, have in long Procefs 
Parlia- | of Time been loſt, and poſſibly the Things 
ar deff. themſelves forgotten at this Day, which yet 

in or near the Times wherein they were] 

made, might cauſe many of thoſe authori- 

tative Alterations in ſome Things touching 

the Proceedings and Deciſions in Law: 

4 The original Cauſe of which Change being 

n at this Day hid and unknown to 

; | , Us; 
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that follow in the Times of Edw. III. and * 


continu d Series of Time, and are extant of 
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us; and indeed, Hiſtories (and Annals) give 

us an Account of the Suffrages of many Par- 
liaments, . whereof we at this Time have 
none, or few Footſteps extant in Records or 
Acts of Parliament. The Inſtance of the 
great Paxliament at Oxford, about the 4oth of | 
Hen. III. may, among many other of like | 
Nature, be a concurrent Evidence of this: 


For tho we have Mention made in our Hi- 


ſtories of many Conſtitutions made in the 
ſaid Parliament at Oxford, and which occa. 
ſion d much Trouble in the Kingdom, yet: 7 
we have no Monuments of Record concern- = 
ing- that Parliament, or what thoſe Conſti- 


tutions were, 


And thus much ſhall ſerve touching thoſe 
Old Statutes or Leges Scripte, or Acts of Par- 
liament made in the Times of thoſe three 
Kings, Heu. III. Edw. I. and Edw. II. Thoſe; . 


the ſucceeding Kings, are drawn down in a 
Record in the Parhament-Rolls, and in the 


tatute-Rolls, without any remarkable 7 
ſion, and therefore I ay nothing of 


| 4 4 
l ö 5 
5 | ; 
: e | : 
" EP | 
.- * 
N 1 
1 = 
» 7 * 
* — 


3 


* 
4 
Li 
.B 
F 
[1 
N 
> 
bf 
19 
1 
3 
©. 
+} 
| 
= 
. 
i 
it 
7 
Rn £ 
"i 
WHY 
"| 
' 
N 
3, a 
＋ * 
" a - 
TR - - 
190 
1 
d 
if $* 
— 
2 i 
1 
' 
FI - 
n 
£72 
U + ö 
if | f 
106 
Ii 
[2 
D414 
1 ; 1 
N 
A 
N. x 
. 
Wi 
1 
5 | . 
Wy - 
þ 1 . = 
ws - 
71 1 
1:8 
G f 
1 1 
is Ly 2 
* 1 
\% : 
WS. 
I 
5 "| „ 
— v4 f 7 
| 
N 
17 . 
it; . 
e 
tk 
mar . 
bj . 
ff 'Y 
n 
1 
1. N. 7 £ 
\ ! 
5 
the . 
IF "1 5 
Will 
, $4 
1 
1 
1.11488 
r 
* . 
4 *F 
1” * 
— 
164 : 
Nin! 
ett 
it 
BE 48 $4. . 
: K 
1 
7 1 
ſ 1 
+414 Irs 
; 
"+ 
496 
4 
k 1 
o 
1 
ll 
i 
M . 
. 
| | 
1 . 
i 
4 * 
3 j 
SW 
= 
OB. 
5 1 


. ber den Seripts, . e. 
mon or 0 Laws” 7 
* "this e. . 45 


at ni oer 70 
N che 3 Chapter, I hn aka 500 
a fhort Account of that Part of the 


The Com- 


won Law 


conſiſts of Laws of Fngtail, which is call'd Lex. Scripta, 


namely, Statutes or Acts of Parliament; 
which, in their original Formation, ars re- 
duc'd into Writing, and are ſo preſervd in 
their original Form, and in the ſame Style 
and Words wherein they were firſt mall 
I-now come to that Part of our Laws: calld 
General Lex non Scripta, under which I include not 


ey 


Cuſtoms, only General Cuſtoms, or the Common 


Law, properly ſo calld, but even thoſe 


Aud par- more particular Laus an Cuſtoms 
tow: ble td certain Courts and ende whevetf 


mote hereafter. | 1.213878. 
J. And when I call thoſe Parts fi our Laws 
Written | Ta non Scripts, I do not mean as af all 
&c. * thoſe Laws were only Oral, or communi- 


cated from the former Ages to the later, 
merely by Word. For all thoſe Laws have 

L their ſeveral Monuments in Writing, where- 
by they are transferr d from one Age to ano- 

er, and without which they would ſoon 

loſe all kind of Certainty : For as the Civil 

and Canon Laws have theirs Reſponſa Pru- 
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dentum, Conſilia & Decifiones, i. e. their Ca- 
nons, Decrees, and Decretal Determina- 
tions extant in Writing; ſo thoſe Laws of 
England which are not compriz d under the 
Title of Acts of Parliament, are for the moſt 
part extant in'Records of Pleas, Proceedings 
and Judgments, in Books of Reports, and 


Men's Arguments and Opinions, preſerv'd 
from ancient Times, and {till extant. in 
FFA ae itt; ade cet cans, 
But I therefore ſtyle thoſe Parts of the Hath its 
Law, Leges non Scripte, becauſe their Autho- Force by 
ritative and Original Inſtitutions are not Use. 2 
ſet down in Writing in that Manner, or. ' 3 
with that Authority that Acts of Parlia- - 2 
ment are; but they are grown into Uſe, and w, 
have acquird their binding Power and the , "i 
Force of Laws by a long and immemorial 
Uſage, and by the Strength of Cuſtom and 
Reception in this Kingdom The Matters 13 
indeed, and the Subſtance of thoſe Laws, 1 
are in Writing, but the formal and obliging 9 
Force and Power of them grows by — AN 
Cuſtom and Uſe, as will fully appear in the 
enſuing Diſcourſe. ret 
Now the Municipal Laws of this King- 
dom, which I thus call Leges non Scripte, are 
of a vaſt Extent, and indeed include in their 
Generality all thoſe ſeveral Laws which are 
allow'd, as the Rule and Direction of Ju- 
ſtice and Judicial Proceedings, and which 
are applicable to all thoſe various Subjects, 
about which Juſtice is converſant. . I ſhall, 
for more Order, and the better to guide 
C 4 - my 
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. com. k. Touching the former, viz. The Com- 
mon Law. mon Law in its uſual and proper Accepta- 


Its Ex- 


tent. 


. * 
n 175 . N 
F * 


2 


Kinds, DZ. ( 


- 


Firſt. The Common Law, as it is taken 
in its proper and uſual Acceptation. 


; Secondly, '* Thoſe particular Laws appli- 


cable to particular Subjects, Matters or 


Courts. 


tion. This is that Law by which Proceed- 
ings and Determinations in the King's Or- 


dinary Courts of Juſtice are directed and 
guided. This directs the Courſe of Diſcents 
of Lands, and the Kinds; the Natures, and 


the Extents and Qualifications of Eſtates; 
therein alſo the Manner, Forms, Ceremo- 


nies and Solemnities of transferring Eſtates | 


from one to another : The Rules of Settling, 
Acquiring, and transferring of Properties z 


The Forms, Solemnities and Obligation of. 
Contracts; The Rules and Directions for 


the Expoſition of Wills, Deeds and Acts of 
Parliament. - The Proceſs, 


Ordinary Courts of juſtice; the Limits, 


Bounds and Extents of Courts, and their 
Juriſdictions. The ſeveral Kinds of Tempo- 
ral Offences, and. Puniſhments, at Common 
Law; and the Manner of the Application 
of the ſeveral Kinds of Puniſnments, and 
infinite more Particulars which extend them- 


ſelves as large as the many Exigencies in the 


f Two my Reader, diſtinguiſh- them into Two 


Proceedings, 
Judgments and Executions of the King's. 
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Diſtribution of the King's Ordinary Juſtice FR 


requires. 


D 


nary Matters to which the Common Law 
extends, it likewiſe includes the Laws ap- 


plicable to divers Matters of very great Mo- 
ment; and tho by reaſon of that Applicati- 
on, the ſaid Common Law aſſumes divers 


Denominations, yet they are but Branches 
and Parts of it; like as the ſame Ocean, tho' Its Deno- 


minati- 
ons. 


it many Times receives a different Name 
from the Province, Shire, Iſland or Country 


to which it is contiguous, yet theſe are but 


Parts of the ſame Ocean. | 
Thus the Common Law includes Lex 


Prerogativa, as tis apply'd with certain Rules 


to that great Buſineſs of the King's Prero- 


ply'd under its ſpecial and proper Rules to 


the Buſineſs of Foreſts: ſo it is calld Lex 
Mercatoria, as it is apply'd under its proper 


Rules to the Buſineſs of Trade and Commerce 


and many more Inſtances of like Nature 


may be given: Nay, the various and parti- 


cular Cuſtoms of Cities, Towns and Ma- 


nors, are thus far Parts of the Common Law 
as they are applicable to thoſe particular Pla- 
ces, which will appear from theſe Obſervati- 


ons, viz. | 


gative; ſo tis call'd Lex Foreſts, as it is ap- 
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gation. Thirdly, The Common Law deter- 
mines what is that Continuance of Time 
that is ſufficient to make: fuch a Cuſtom. 
Fourthly, The Common Law does interpoſe 
and authoritatively decide the Expoſition, 
E. I ion of — 1 Ta 
Not alter- This Common Law, though the Ufage, 
= 8 | "i pl on Practice, and Deciſions of the —— 
= y ofa 271 N 3 FI” Fs. 
ws tute. of ſuſtice may expound and evidence it, 
T4 and be of great Uſe to illuſtrate and ex- 
plain it; yet it cannot be authoritatively 
alter d or 'chang'd but by Act of Parlia- 


Reaſon of its Denomination, more at large 
3 hereafter. | ene, | $40 5 7 RON 
= adly, Far- Now, Secondly, As to thoſe particular Laws 
= ticielar | | 8 hs z 
3 L., I before mention d, which are applicable 
to particular Matters, Subjects, or Courts: 
Theſe make. mn the ſecond Branch of the 

Laws of England. which T include under the 

general Term of Leges non Scripte, and by 

thoſe particular Laws, I mean the Laws 

Feeleftaſtical, and the Civil Law, fo far 

forth as they are admitted in certain Courts, 


5 and certain Matters allow'd to the Deciſion 
wh of thoſe Courts, whereof hereafter. ' © 
rm. 1 is true, That thoſe Civil and Eccleſſa- 


Raftical. ſtical Laws are indeed written Laws; the 
Civil Law being contain'd in their Pande&s, 
and the Inſtitutions of Fuftiman, &c. (their 
Imperial Conſtitutions or Codes anſwering 

to our Lege: Scripte, or Statutes.) And the 
Canon or Eccleſiaſtical Laws contam'd for 
the moſt part in the Canons and Conſtitu- 

tions of Councils and Popes, * in 

7 : So their 
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ment. But of this Common Law, and the 
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huge Volumes of Councils and Expoſitions, 
Deciſions and Tractates of learned Civili- 
ans and Canoniſts, relating to both Laws; 
ſo that it may ſeem at firſt View very im- 
proper to rank theſe under the Branch of 
Leges non Scripts, or unwritten Laws. 


Ch. 2. Common Law of England. 27 . 
their Decretum Gratiani, and the Decretal 
Epiſtles of Popes, which make up the Body 
of their Corpus Faris, Catonici, together wick 


But I have, for the following Reaſon, why . 


'd theſe Laws _— the unwritten counted 


Laws of England, viz. becauſe it is moſt plain, Leges nom 
That neither the Canon Law, nor the Civil “. 


Law, have any Obligation as Laws within 
this Kingdom, upon any Account-that the 
Popes or Emperors made thoſe Laws, Ca · 
nons, Reſcripts, or Determinations, or be- 
cauſe Juſfinian compil'd their Corpus Juris 
Civits, and by his Edits confirm'd and pub- 
liſh'd the ſame as authentical, or becauſe 
this or that Council or Pope made thoſe or 
theſe Canons or Decrees, or becauſe Grattan, 
or Gregory, or Boniface, or Clement, did as 
much as in them lay authenticate this or that 
Body of Canons or Conſtitutions ; for the 
King of England does not recognize any 


foreign Authority, as ſuperior or equal to 


him in this Kingdom, neither do any Laws 
of the Pope or Emperor, as they are ſuch, 


bind here : But all the Strength that either 


the Papal or Imperial Laws have obtain'd 
in this Kingdom, 1s only becauſe they have 
been receiv'd and admitted either by the 
Conſent of Parliament, and fo are part of 
the Statute Laws of the Kingdom, or elſe 


by 
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| And con- 
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by immemorial Uſage and Cuſtom in ſome 
particular Caſes and Courts, and no other- 

= wile, and therefore ſo far as ſuch Laws are 
receivd and allow'd here, ſo far they ob- 

tain and no further; and the Authority and 

Force they have here is not founded on, or 

deriv'd from themſelves; for ſo they bind 

no more with us than our Laws bind in 

Allow'd Rome or Italy. But their Authority is found - 


by Unge ed merely on their being admitted and re- 


oni. civd by us, which alone gives em their 


Authoritative Eſſence, and qualifies their 
Obligation. (red 4 „ 4; FRE 4 
And hence it is, That even in thoſe 
tronl d by Courts where the Uſe of thoſe Laws is in- 
the Com- dulg d according to that Reception which 
monLaw. has been allow d em: If they exceed the 
Bounds of that — „ by extending 
themſelves to other Matters than has been 
allow'd em; or if thoſe Courts proceed ac- 

cording to that Law, when it is controul'd 

by the Common Law of. the Kingdom: 

The Common Law does and may prohibit 

and puniſh them; and it will not be a ſuffi- 

cient Anſwer, for them to- tell the King's 
Courts, that Fuſtinian or Pope Gregory have 
decreed otherwiſe, For we. are not bound 

by their Decrees further, or otherwiſe than 

as the Kingdom here has, as it were, tranſ- 

pos d the ſame into the Common and Mu- 

nicipal Laws of the Realm, either by Ad- 

miſſion of, or by Enacting the ſame, which 

is that alone which can make em of any 

Force in England. I need not give particu- 

lar Inſtances herein; the Truth thereof is 
y | plain 
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plain and evident, and we need go no fur- 
ther than the Statutes of 24 H. 8. cap. 12. 
25 H. 8. c. 19, 20, 21. and the learned Notes 
of Selden upon Fleta, and the Records there 
cited; nor ſhall I ſpend much Time touch- 
ing the Uſe of thoſe Laws in the ſeveral 
Courts of this Kingdom : But will only 
briefly mention ſome few Things concern- 
ing them. . 

There are three Courts of Note, wherein 30ourts 


the Civil, and in one of them the Canon or ci che 


2 : , | \. Civiland 
Eccleſiaſtical Law, has been with certain common 


Reſtrictions allow'd in this Kingdom, viz. Law. 
1/7. The Courts Eccleſiaſtical of the Biſhops | 


and their derivative Officers. 2dly. The Ad- 
miralty-Court. 3dly. The Curia Militaris, or 


Court of the Conſtable and Marſhal, or 


Perſons commiſhon'd to exerciſe that Ju- 


riſdiction. I ſhall touch a little upon each 


of theſe. 


Firſt, The Eccleſiaſtical Courts, they are 1. Eccle- 


of two Kinds, viz. 1/f. Such as are deriv'd fiſtical 
immediately by the King's Commiſſion; Kinds 


X : 
ſuch was formerly the Court of High Com- "ay | 
miſſion; which tho', without the help of an 


Act of Parliament, it could not in Matters 
of Eccleſiaſtical Cognizance uſe any Tem- 


poral Puniſhment or Cenſure, as Fine, Im- 
priſonment, &c. Yet even by the Common 

Law, the Kings of England, being deliver d 

from Papal Uſurpation, might grant a Com- 
miſſion to hear and determine Eccleſiaſtical . S& 
Cauſes and Offences, according to the | 
King's Eccleſiaſtical Laws, as Cawdiy's 


Caſe, Coke's 5th Report. 2dly. Such as are 


not 
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. at. derivd by any immediate Commiſſion 

© vii e the King; but the Laws of England 

have annex d to certain Offices, Eccleſiaſti- 
cal Juriſdiction, as incident to ſuch Offices: 
Thus every Biſhop, by his Election and Con- 
firmation, even before Conſecration, had 
Eccleſiaſtical Juriſdiction annex d to his Of- 
Or. fice, as Fudex Ordinarius within his Dioceſe; 
and diverſe Abbots anciently, and moſt 
Archdeacons at this Day, by Uſage, have 
bad the like Juriſdiction within certain 
=_ Limits and Precnds:; ett 
* Their Ju- But altho theſe are Fudices Ordinarii, and 
nricdicion have Eccleſiaſtical Juriſdiction annex d to 
ivd their Eccleſiaſtical Offices, yet this Juri 
3 from the diction Eccleſiaſtical in Foro Exteriori is de- 


_ Crown. *: | | | 
l I” riv'd from the Crown of Hugland : For 
1 there is no External Juriſdiction, whether 


Eccleſiaſtical or Civil, within this Realm, 
but what is deriv'd from the Crown: It is 
true, both anciently, and at this Day, the 
Proceſs of Ecceſiaſtical Courts runs in the II. 
Name, and . iſſues under the Seal of the N= 
Biſhop ; and that Practice ſtands fo at this 
Day, by Virtue of ſeveral Acts of Parlia- 
ment, too long here to recount. But that 
is no Impediment of their deriving their 
uriſdictions from the Crown; for till 27 
H. 8. cap. 24. the Proceſs in Counties Pala- 
tine ran in the Name of the Counts Pala- 
tine, yet no Man ever doubted, but that 
the Palatine Juriſdictions were deriv'd from 

the Crown. 8 1 | 
Touching the Severance oß the Biſhop's 
Conſiſtory from the Sheriff's Court: — 


2885 ere, rene . co oe 
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> | Ch.2 Common Law of England. 31 
the Charter of King Wl, I. and Mr. Selden's, 

oF Notes on Eadmerus. a fr, Knee, 9 Al Zo. 

1 | Now the Matters of | Eccleſiaſtical ur 11 Eccleſia- 

op 7 are of two Kinds, Crininal aud N 

n- Gu. IJ Ea te ON 

Hf he Criminal Proceedings extend to ſuch Kindes 

Crimes as by the Laws of this Kingdom are «8 cri- 

.. Jof Eccleſiaſtical Cognizance ; as Hereſy, minal. 

ſt Fornication, | Adultery, and ſome others, 

re wherein their Proceedings are, Pra Reforma- 

in || tione Morum & pro Salute Anima; and the 

I Reaſon why they have Conuzance of thoſe 

ad and the like Offences, and not of others, as 

to | Murther, Theft, Burglary, Sc. is not ſo 

if. much from the Nature of the Offence , (for 

le- || ſurely the one is a sa much Sin as tlie other, 

or and therefore, if their Cognizance were of 

er | Offences quatemis peocata contra Deum, it 

m, [ſhould extend to all Sins whatſoever, it be- 

is ing againſt Gods Law.) But the true Rea- 

he [ſon is, becauſe the Law of the Land has 

he N indulgd unto that Juriſdiction the Conu- 


he Nzance of ſome Crimes and not of others. 


Cognizance, wherein the Proceedings are ad 
Iiſftantiam Partis, ordinarily are Matters of 
Ti thes, Rights of Inſtitution and Induction 
o Eccleſiaſtical Benefices, Caſes of Matri- 


a T omg: and . Divorces, and - Teftamentary 
la- Faults, and the Incidents thereunto, as In- 
hat Iinuation or Probation of Teſtaments, Con- 
om Troverſies touching the ſame, and of Lega- 
Ties of Goods and Money, c. 
ws Altho' de Jure Communi the Cognizance 
See Pf Wills and Teſtaments does not belong 
2F to 


The Civil Cauſes committed to their 2d civil. 
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1 The Hiſtory of the Ch. 2. 
to the Eccleſiaſtical Court, but to the Tem- 
poral or Civil Juriſdiction ; yet de Conſuetu- 
dine Anglia pertinet ad Fudices Ecclefiaſticos, as 
Lindewode himſelf agrees, Exercit. de Teſtamen- 

32, tis, cap. 4. in Gloſſa. So that it is the Cuſtom 
or Law of England that gives the Extent and 

Limits of their external Juriſdiction in Foro 
Contentioſo. 5 1585 555 

They Uſe The Rule by which they proceed, is the 

the Canon Canon Law, but not in its full Latitude, 

raw. ancd only ſo far as it ſtands uncorrected, ei- 
ther by contrary Acts of Parliament, or the 

Common Law and Cuſtom of England; for 

there are divers Canons made in ancient 

Times, and Decretals of the Popes that 

never were admitted here in England, and 

particularly in relation to Tithes; man 
Things being by our Laws priviledg'd fro 

Tithes, which by the Canon Law ar: 

chargeable, (as Timber, Oar, Coals, &c. 

without a Special Cuſtom ſubjecting then 

thereunto. le 
Where the Canon Law, or the Stylus Cur! 

is ſilent, the Civil Law is taken in as a Di 

rector, eſpecially in Points of Expoſitioi 

and Determination, touching Wills and Lq 

gacies. . 


z 


But Things that are of Temporal Cogn 
judge of zance only, cannot by Charter be deliver 
over to Eccleſiaſtical Juriſdiction, nor | 
judg d according to the Rules of the Canc 
or Civil Law, which is alzud Examen, ar 
not competent to the Nature of Things 
Common Law Cognizance; And therefo 

Mich. 8 H. 4. Rot. 72. coram Rege, W 


\ 


| be. eG Caf procteded 
Debt, the Judgement was fevers d in B. R: 


quibufcnnque placitis & querelis infra hoc Regs 5 . 
num factis & emergentibus ds Fure tradtari debct = 
per Communem Legem Anglia; and altho Kin 4 F 
H.. 14 AmnoRegni'ſur, granted tothe Un 


e much conform uta ti ivil Laws of 25 
yet that Charter had not been Tuffic lent to "_ 
have warranted fuch ;Pfoceedings without 
therefore in 13 Elix. an Act pafs d, wheres. 8 
His thereby that at this Day they have 4 1 be 
Kind of Civil Law Proceedure, even in 7 


ties to the Suit are privileg d. 


to the Rule of the Civil Law in r Caf8 8 
wherein the Principal Error Allig nd 2 | _ 
becauſe they proceeded her Legem eller wot EE. 
quilibet ligem Domini Regis Regui ſui Anglia in | 


verſi ty a liberal Charter to pfud accord! 
to the: Uſe of the Univerſity, ux. By py e 


the Help of an Act of Parliament: And _— 
by that Charter was in Effect enadted; and 


Matters that are of themſel ves ol Common 
Eaw -Cognizance; where either of the n 


The Coercion or Executibpn of the Sent Sentence_..  *_ 
tence in Eccleſiaſtical Courts, is (only by enforc'as _ if 
Excommunication. of then Petſon contuma: _ 
cious, and upon Signification thereof inta 
Ghancery; a Writ de Hxcompinnicato capian do 
iſſues, hereby the Party is imhrifan till * 
Obedience ꝓielded to the Sentence. But 
beſides this Coercion, the Sentences of t 16 
Eccleſiaſtical Courts touching ſome Mat- 
ters do introduce a real Effect, Without 
any other Execution; as a Divorce + uincula 
Matrinonii far; the: Canſes of Conſa nguinitys 


Pre- 
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5 or — , do-ihduce a legal 
ution of + (Sg fo a . 
of De . an Eccleſiaſtical Bene- 
fice, does, by Virtue of the very. Sentence, 
without any other Coercion or Execution, 
introduce a full Determination of the Inte- 


= 


reſt of the Perſon depriv d. 


And thus much concerning the Eecleſiaſti- 
el. Courta, and the Uſe of the Canon and 
Civil Law in them, as PEG the Rule and 
t 


24 The Secondly, The ſecond ſpecial uriſcliction 


5 | Adwiral wherein th 
I JuriGi J 


diction is deri 


Civil Law is : low'd, at leaſt, 

cor or Rule in ſome Caſes, is the 
Admiral Court or Juriſdiction. This Juriſ- 
—— vd alſo ety by Como of 

either immefliate mmiſſion 
from the King, or mediately, which is 
ſeveral Ways, 1 — 
Lord High - Admiral, whoſe Power and Con- 


ſtitution is by the King, or by the Char- 


ters granted to particular Corporations bor- 
dering upon the Sea, and by Commiſſion 


from them, or by Preſcription,” which ne- 
vertheleſs in Preſumption of Law, is de- 


rivd at firſt from the Crown 4 
— now extant. 

The Admiral Juriſdiction is of two Kinds, 
viz. Furiſdifio Volmtaria, which is no other 


but the Power of the Lord High Admiral, 


as the King's General at Sea over his Fleets; 
or Juriſdictio Contentioſa, which isthat Power 
of FuriſdiFion which the Judge of the Ad- 


-miralty has in Foro Contentioſo; and what 


T 1 to ſay is of this later ay” 
e 


ch. W 0 Colds FP Saad, 35 


Piracies upon the 
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55 Juriffliction of the Admiral Court, -How re- 
as to the Matter of it, is confin d by the train d 
Laws of this Realm, to Things done upon | 
the High Sea only; as Depredations and 
"High Sea; ye — 
Maſters and Mariners upon the High 

Maritime Contracts Se" and to be ns 

cated upon the High Sea; Matters of Prize 

and Reprizal upon the, High Sea. But 
touching Contracts or Things made within 7 
the Bodies of Engliſh Covitiel or upon the Þ 
Land beyond the Sea, tho the Execution 
thereof be in ſome Meaſure upon the _ 
Sea, as Charter-Parties, or Contracts ma 
even upon the High Sea, touching Things 
that are not in their own Nature Maritime, 


as a Bond or Contract for ey Pa ment of 
Money; ſo alſo 3 avigable 


, within the Bodies of Counties, | : 

Things done upon the Shore at Low. Water, | 

Wreck of the. Sea. Cc. Theſe Things de. 

long to the Admirals Juriſdiction: And 

thus the Common Law, and the Statutes of 

13 Rich. 2, cap. 13. 15, Rich. 2, cap. 3, confine 

and limit their Juriſdiction to Matters Ma- 3 

ritime, and ſuch only as are done 2 . 

High Sea. 1 
This Court is not bottom d or founded The 

upon the Authority of the Civil Law, but Ground of 

hath both its Por and Jnriſdiction by the irs Autno- 

Law and Cuſtom of the Realm, in ſuch “ 

Matters as are proper for its Cognizance + ; 

and this appears by their Proceſs, viz. The 

Arreſt of the Perſons of the Defendants, as 

well as by Attachment of their Goods: ; and : 

92 | ike- 
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- The: Hiſtory. of tb Ch. 2. 

& Likewiſe by thoſe Cuſtoms and Laws Mari- 
time, whereby many of their Proceedings. 
are directed, and which are not in many 
Things couformable to the Rules of the 
"yp z ſuch are thoſe ancient Laws of 

j 6s and other Cuſtoms introducd by 
the Practice of the Sea, and Style of the 

„ 

Alſo, The Civil Law is allow d to be the 
Rule of their Proceedings, only ſo far as 
the ſame is not contradicted by the Statute 
of this Kingdom, or by thoſe Maritime 
Laws and Cuſtoms, which in ſome Points, | 
have obtain'd in Derogation of OE, Civil 
Law: But by the Statute 28 Hen. 8, Cap. 
15. all Frea ons, Murders, Felonies, done 
on the High Sea, or in any Haven, River, 
Creek, Port or Place, where the Admirals; 
have, or pretend to have Juriſdiction are 
to be determin d by the King's Commiſſion, 
as if the Offences were done at Land, ac- 
cording to the Courſe of the Common 

Law. 
And thus much ſhall he touching the 
Court of Admiralty, and the Uſe of the Civil 
Law therein. 


: 3: The Thirdly, The third Court, pe vg the: 


2 1. Civil — has its Uſe in this Kingdom, is 

duft“ the Military Court, held before the Con- 
ſtable and Marſhal anciently, as the Fudices 
| Ordinarii in this Caſe, or otherwiſe before 


the King's Commiſſioners of mo Waren Fr 


"Ip a8 W e | 
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Common Law: And therefore, ina ch 


N 


The Matter of their Juriſciction is declar d Its Juriſ- 
and limited by the Statutes of 8 NE Rs 
5. 8 N. Cap. 2. And not only by ' $70 
thoſe Statutes, but more by. the very Com- ny 
mon Law is. their e Feng 4 
limited as follows, . 


0 nn 
he tively. 


Fir i, Ne gatively : They; are not to me 
de. ith 457 Thing determinable h. 


as Matter of Damages, and the Quantity 
and Determination thereof, is of that Conu- 
zance; the Court of Conſtable and Mar- 
ſhal cannot, 'even in ſuch Suits as 575 pro- 
per for their Conuzance, give Damages 
againſt the Party Sone before — 

and at moſt can oply order Reparation in in 


Point of ehe ur, as Mendacium ſibi ipſi im- 


ponere: Neither can they, as to the Point of 
Reparation, in Honour, hold Plea of any 
ſüch Words or Things, wherein the Party 
relievable by the Courts of the Common 
Law. 
* Secondly, Affirmativel) Their Juriſdiction A 
extends To Matters of Arms, and Matters ah 


| of War, Viz. 


> rf. As to. Matters of 1 (or He- 
rald ry) the Conſtable and Marſhal had 
Colilzaiice thereof, viz. Touching the 
Rights of Coat-Armour, Bearings, Creſts, | 
Supporters, Pennons, &c. And a ſo touch- 5 
ing the Rights of Place and e 8 | 
Caſes where either Acts of Parliament or, 
the King's Patent, 2 being the FOE 
* 4 3 | 0 p 
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38 . The Halen ef the Ch 2. 
bl Honour) have not already determin d -it, 
dor in ſuch Caſes they have no Power to al- 
e it. Thoſe Things were anciently al- 
' Corbis low d to the Conuzance of the Conſtable 
and Mar- and Marſha}, as having ſome Relation to 
mal. Military Affairs; but ſo reſtrain d, that 

they were only to determine the Right, 

and give Reparation to the Party injurd in 
Point of Honour, but not to repair him in 

Damages. NEE aortas 
But, Secondly, As to Matters of War. The 
Conſtable and Marſhal had a double Power, 
1 | 8 | TED TDs 

1. A Miniſterial Power, as they were two 


great ordinary Offcers, anciently in the 
King's Army; the Conſtable being in Effect 
the King's General, and the Marſhal was 
employ'd in marſhalling the! . Army, 
1 and keeping the Liſt of the Officers and 
== Soldiers therein; and his Certificate was 
= the Trial of thoſe whoſe Attendance was re- 


: — 


quiſite, Vide Littleton, & 1... 
11 Again, 2. The Conſtable and Marſhal 
8 had alſo a Judicial Power, or a Court 
' x wherein ſeveral Matters were determina- 
ble, As /, Appeals of Death or Murder 
1 committed beyond the Sea, according to 
1 - the Courſe of the Civil Law. 2dly, The 
1 | Rights of Priſoners taken in War. 2dly, The. 
1 Offences and Miſcarriages of Soldiers, con · 
wo "Ny bo the Laws and Rules of 2 * 
„ 2 For always preparatory to an actual War, 
od the Kings of 5 b by Advice of the 
Conſtable (and Marſhal) were us d to 

compoſe a Book of Rules and Orders fue ö 
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of their Offi 


the due Order and Diſciphne- Offi. 

cers and Soldiers, together with certain 
Penalties on the Offenders 3 and this was 
call d, Martial Law. We have extant in gi Law 
the black Book of the Admiralty, and 
elſewhere, ſeveral Exemplars of ſuch Mi- 
litary Laws, and eſpecially that of the gth 
of Rich. 2, ; compos'd by the King, with 
cons of the Duke of Lancafter, and 
others. 3 1. TY 
But touching the Buſineſs of Martial Law, 
theſe Things are to be obſervd, viz. 

o Ff, That in Truth and Reality it is net 
e || a Law, but ſomething indulg d, rather 
* than allow'd as a Law; the Neceſſity of 
13 Government, Order, and Diſcipline in an 
. Army, is that only which can give thoſe 
Fi Laws a Countenance, Quod enim Neceſſit as 
T? cogit, defendit. | | a 

e- Secondly, This indulg'd Law. was oo to 

| extend to Members of the Army, or to thoſe 
11 of the oppoſite Army, and never was fo 
rt much indulgd as imtended- to be (execu- 
A- ted or) exercis d * others; for othe + 
er who were not liſted under the Army, ha 

0 

* 


Sn Sd r 


no. Colour of Reaſon to be bound by Mili. | 

tary Conſtitutions, applicable only to the _ "2 

e Army; whereof = were not Parts, but 
n- they were to be order d and governd ac- 
Ty cording to the Laws to which they were 
1, ſubject, tho it were a Time of War. : 

ie Thirdly, That the Exerciſe of Martial 
o Law, whereby any Perſon ſhould loſe his 
5. | Life or Member, or Liberty, may not be 
NY ns * 
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| he Petition of Right, 3 Cur. 1. Wher eby 


ſuch Commiſſions and Martial Law were 
repeal'd, and declard to be contrary to 
Law : And accordingly was that famous 
Caſe of Edmund Earl of Rent; who being 
taken at Fomfret; 15 Ed. 2, the King and 
divers Lords proceeded to give Sentence of 
Death againſt him, as in a Kind of Military 

Court by a Summary Proceeding; which 

Judgment was afterwards in 1 Edw. 3. 
reversd in Parliament: And the Reaſon 
af that Reverſal ſerving to the Purpoſe in 
Hand; I ſhall here inſert it as enterd in 
the Record, «viz. : n #172 009 48-* FONTS" 


4, 


Qucd cum quicunq; bomoligeus Domini Regis 
pro Seditionibus, '&c. tempore pacis captus & in 
quncung; Curia Domini Regis ductus fuerit de 
ejn/modi Seditionibus & aliis Feloniis ſibi ĩimpoſitis 
per Legem & Chnſuetudi nem Regni arreſtari debet 
ad Reſponſionem adduci, Et inde per Commu- 
nem Legem, antequam ſuerit Morti adjudicand”” 
(trimi) &c. Unde cum notorium fit & man- 
feſtum quod totum tempus quo impoſitum fuit ei- 
dem Cemiti propter Mala & Facinora fecifſe, ad 
tempus iu quo captus fuit & in quo Morti ad iu. 
dicatw fuit, fut tempus'Pacts* maxinie: Cum per. 
totum tenpus pradiftim & (uncellaria & alia 
plac: Curia Domini” Regis aperte fuer in quibus 
cmlibet Lex fiobatur ſicut fieri conſuevit; Nec idem 
Dominus Rex unguam tempore [ito tum vexillis 1 
Sn = explicatis 
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N - Coli ne be i 
explic 5 equitabat, * c. And ih 


the Judgement was revers d; for Martial 


Law, Which is rather indulg d n allow d, 
and that only in Caſes of Neceſſity, | in 


Time ot open War, is not permitted in 


Time of Peace, when the ordinary Courts 
of Juſtice are open. 


In this Military Court, Court of Ho- 


nour, or Court Martial, the Civil Law has 
been us d and allow d in ſuch Things as be- 
long to their Juriſdiction; as the Rule or Di- 
rection of their Proceedings and Deciſions, 


by the Laws of this Kingdom,” and thoſe 


n England, which even in Matters of Ho- 
our are in ſome Points derogatory to the 
ivil Law. But this Court has been long 
li ſus d upon great Reaſons. 


And thus I have given a brief proſpect | 
ff theſe Courts and Matters, wherein the 
anon and Civil Law has "been in ſome. 
eaſure allow'd, as the Rule or Direction f 


ſo far forth as the ſame is not controul d | 


uſtoms and Uſages which have obtain d 


f Proceedings or Deciſions: But although 


n theſe Courts and Matters the Laws of 
5 — upon the Reaſons and Account be- 


ore exprefsd, have admitted the Uſe and 


tle o The Canon and Civil Law; yet even 
erein alſo, the Common Law of England 
as retain d thoſe Signa Superior itatis, 711 
e Preference, and Superintendence I in re- 
ation to thoſe Courts: . Namely, | 


ft. Avthe! Ia and Statutes of the 
ealm have preſcrib d to thoſe Courts their 
33 ne 
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Prehemi- 
nence of 


Common 
Law. 
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and Limits, ſo che Court of Com. 
mon Law has 396 alone 4 over 
thoſe Courts, to keep them within the Li: 
mits and Bounds of their ſeveral arid, 
2 ard to judge and determine whether 
have exceeded thoſe Bounds or not; 

2 in Cafe they do exceed their Bounds, 
the Courts at Common Law iſſue their 
Prohibitions to reſtrain them, directed ei- 

ther to the judge or Party, or both: And 
alſo, in Caſe they exceed, their Juriſdiction, 
the Officer 14 executes the Sentence, and 
in ſome Caſes the Judge ge that gives it, are 
' puniſhable in the Courts at 8 ; 
ſometimes at the Suit of the King 
times at the fait of the Party, 2 
times at the Suit of both, e to 8 
Variety and Circamſiances of the Caſe, | Fs 

-- 2dly, The Common Law, and the] 
| of the Courts of Common r 
Expoſition of ſuch: Statutes. or Acts of P: . 
hampent as concern either the Extent. of Fo 
uriſdiction of thoſe Courts, Grhether Ec 
cleſiaſtical, Maritime, or Military) or the 
Matters depending before benz ; and there- 
fore, if thoſe Courts either refuſe to allow 
thefe Ads of Parliament, or ex nad, them 
m any other Senſe than i 18 truly and, Pro. 
perly the Expoſition of them, the ple 
Great Courts of the vr dec Law (Who 
next under the King and his Parliament 
have the Expoſition of thoſe Laws) may 
prohibit and controul them. 
And thus much touching thoſe Courts 
wherein the Civil and Canon Laws 1 * 90 
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Ch. 2. cee e „ England. 
m. how 4 as Rules and Directions under the Re- 


ver ſtrictions above-mention d: Touching which, 


Li Mthe ound of the whole is this : 87 


der Fir, That the 
ft ; thoſe Courts is 
ds, ¶ England, and that the laſt Devolution is to 
er the King, by Way of Appeal. 


Juriticion exercis'd in 


ei Secondly, That although the Canon or 


nd Civil Law be reſpectively allowed as the 
on, ¶ Direction or Rule of their Proceedings, 
ind ow that is not as if either of thoſe Laws 
ad any original Obligation in England, 
W either as they are the Laws of Emperors, 
ne · ¶ Popes, or General Councils, but onty by 
me- Virtue of their Admiſſion here, which is 
evident; for that thoſe Canons or I 
Conſtitutions which have not been receiv Fl 
IBhere do not bind; and alſo, for that by ſe- 
e Nveral contrary Cuſtoms and Styles us'd here, 
many of thoſe Civil and Canon Laws are 
1 d and derogated. 
Thirdly, That although chole Hikes are 
NY — in ſome Caſes in thoſe Courts, yet 
they are but Leges fub graviori Lege; and the 
Common Laws of this Kingdom have ever 


dre · mention d, for the Honour of the King 
and the Common nN England. 
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CHAP. 


ivd from the Crown of 


Jobtain d and retain'd the — 
over them, and thoſe Signa Superioritatis be- 
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"CHE"; 
Concernin the Common TAY of England, 
its Uſe and Excellence, _ and the Rea 

. ſon of its Denopination., | 
inf: 4 a FO 0 * (aa 
1 Come "now to that "other! Bench of "ou! 
Laws, the common Municipal 'Law ef 
Kingdom, which has the Superinten* 
6 * all thoſe other particular Laws 
usd in the : before · mention d Courts, and 
3s the oommon Rule for the Adminiſtrator! 
of common Juſtice in this great Kingdom; 
of which it has been always tender, and 
88 Reaſon for it ; for it is not 
2 F [4 very juſt and excellent Law) in it 


but it is ſingularly arcõmmodated to 


the Frame of the Engliſh Government, and 
ta the Miſpoſition of the [Engliſh Nation, 
and ſuch as by a long Experience and Uſe; 
18 as t were incorporated into their very 
Temperament, and, in a Manner become 


the Complexion and Conſtitution of the 
Ela Commonwealth. Dl Lf: . 5 i 1 
Inſomuch, that even as in the ee Body 
the due T e and Conſtitution does 


by Degrees work out thoſe accidental Diſeaſes 


| 
| 


which ſometimes happen, and do reduce ] 


the Bady to its juſt State ànd Conſtitu- 
tion; ſo when at any Time through the 
Errors, — or — of Men or 


Tunes, N 


41 
5 1712 


. h. 3. Common Lam f England. 
od Times, the Peace of the Kingdom, and 
right Order of Government, have receivid 
Interruption, the Common Law has waſted 
and wrought out thoſe Diſtempers, and re- 
duc'd the Kingdom to its juſt State and Tem-. 
Fperament, as our preſent ow end Times 1 

1d, n calily witneſs. TS ISS! 1. 251.2 

This Law is that which aſſerts: oaibtgins; | 

g nd, with all imaginable Care, provides for I 
he Safety. of the King's Royal Perſon, his 8 A 
Crown and Dignity,” — all his juſt Rights, ” 
Revenues, - Powers, Prerogatives, and Go- L 
vernment, as the great Foundation (under if 
30d) of the Peace, .. Happineſs, 3 9 


ind end. Juſtice, of this Kingdoms, a and 1 
wy zur is - alſo, that which- declares nd "1 
aſlerts. the Raghts, and Liberties, and the 8 
50 Properties of the Subject; and is the- uſt, _ 
not Nnqyn, and common Rule of Juſtice and = 
vit Rig! t. between. Man and Man, wirhin this —_  _ 
and And: from hancs: it is, that the Wildom * - 
ion, The Kings of England, and their great Coun- . 
Uſe, Fil, the Honourable Houſe of Parliament, | "i 
very are always been jealous and vigilant, "= 


ome or the Reformation of what has been at 
then) Time found deſective in it; and ſo to 
15;$<move all ſuch Obſtacles as might obſtruct 
ody Ihe free Courſe of it; and to ſupport, coun- 
does enance, and encourage the Uſg of it, as 
[ſes Ihe beſt, ſafeſt; anſt ng. Rule of-Juſtice i in WY. 
Auce ll Matters, as well Criminal as Ciwil. : 7 3 1 
titu- I ſhould be too voluminous to give hoſe | ; 

1 the lereral Inſtances. that occur frequently 4 

n of he. tatntes, the Parliament-Rolls, and 

imes, - 2 K* * 
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146 200M 6 Mn” "Ui Fe 
11 'Partiankeritavy Petitions, — this Mar 
ter ; and ſhall therefore only inſtance in 
ſome. few Particulars in beth Kinds, biz 
8 and Civil: And Firſt, in Matten 
= x. Civil In the Parkin inn 18 Hub. 1. in «Petivio 
. 2 Lords Houſe, touchin Land, between 
_ 5 Lowther and Adam Edi ing thorp + The 
1 | 2 — alledges, That if the Title ſhould 
= In this Manner be proceeded in, he ſheuld 
12 | loſe the Benefit of his Warranty; 3 and alfo, 
| that the Plaintiff, if he hath any Right, 
_ - __ Rath his Remedy at Common Law, by 
= Aſſize of Mortdaneefor, and therefore de- 
== mands Judgment, Si de Libero Tenemento de 
beat bic fine breui reſpondere; and the Judg 
ment of the Lords in Parliament thereu , 
=_ - is enterd in theſe Words; viz. Et qui 
= | de pradiffo' Tenemento petendo & etiam fon 
. == _» recuperare, ſi quid babere debeat vel poſit eden 
Ads per Affiſam mortis e competerife 
debet nec ef Juri conſomm vel hactenus in Oui ü 
ifta' uſttat quod aliquis ſme Lege Co - Off 
Brevi de Cancellaria de libero Tenemento fu 


8 
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Tv tf 
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ore 
ſpordeat & maxime in Caſu nbi Bree de Cancel. 
Tiria locum Habers poteſt, dicm eft prafatiſſ® 
1 Ada quod ibi — 2 per Breve de Cancellaris 
w=_ ff bi vidertt ex 
15 1 Not. Furl. 13 R. 2. No. 10 Alam Chic 
= rr d his Petition to the King and Lord 
m Parliament, againſt Sir Robert Knolles, to 
be reliey'd' touching A Mortg ; which ha 
ſuppos'd was res=Tu and do have Reftitu 
tion of his Lands. The Defepdant appear 
and, upory the ſeveral . on bot 


14 La mavig & 0 
0 . di Nec ꝛc tr N. W x 4 45 19 
ue Juke Sur" ah 1. 2 1 


7 7 > Tx 
333 - | > . 
* 8 2 5 * 
" # 4 # 7 x 4 * 1 
DO — . * 
4 of 2 C s 0 4 7 * 
- % 6 : —_— , 0 . 
+ 2 5 4 1 * a "4 My © , 
© : ; 


— 


pres les Rai ſom & les Allegeances de lan party 
e {autre, y ſentdlesa Seigneur: du Paylextent 
gue le dit Petition ne eftoit Petition du Panlemenit 
on diſcuſſe per le Commune Ley. Et pur 'ced ag 
en fait que le dit Robert iroit ext ſans jour & que 
helle dit Adam vr prendroit rien per ſay ſuit icq 
dene que il ſueroit per le Commune Ley fi il tay 


A + 


ala erbloit ceo faire. Where we may note, the 
Mo. Words are Dot eſtre, and not Feet fre diſ- 


ht, cuſſe per le, Sc. 


Rat. Furl. 30 Ed. 3. No. 43, A Judgment 
eng given agaiuft the Biſhop rs Marz 


a 
Z 
unn 


or the Arch - deaconry of Norwich, in the 
ords in Parliament, that the Record might 
de; brought into that Houſe, and to be re- 
ers d for Error. Et quay a ln eſtuit finalement 
Reſpondu per common Aſſent des ils les Iuffices que 


4 | 
etert 
a i 
„Ney, & en aul parte ailbors, Mais fi ie Caſe ave- 
fan oit que Error fuſt fait en Bank le Roy adonqne 
ar ia eo jerra | en Partement. ties 

7 d let ai 

ice Parliament, and the Bundles of Petitions 
ord" Parliament of the Times of A. I; Ed. II 8 
% III, Hen IV, H V, and N. VI, he will 
x hind hundreds of Anſwers of Petitions in Par. 
ſtituliament concerhing Matters determinable 
eardt Common Lau, entlors'd with Anſwers 
botlſſo this, or the like Effect, dia. Snex dong a le 
r Com- 
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Sides, the Judgment is thus enter d, vis # 


Erer y fuft fi aſouna fine forceper le Ley de 
Angleterre tiel Error fiat voiie en Parlement 
nmediatement per voy de Error ains en Blank le 


ny Man but look over the Rolls 
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ten 


of Periti- 


ons in Par- 


. Courſe of extraordinary Proceeding iſhould 
be had before the Lords in the firſt ee 


ror upon a Judgment in any inferior Court, 


his Attaint, in aſs of a Miſtake in Point 


ture have been determin d in that Manner 


ſiſted upon: And one Judgment in Parlia 


be determin d according tu the Courſe of th: 
Common Law, is of greater Weight that 
many Caſes to the ecmtrary, irherein thy] 
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The Alion of the © 12 R 


Commune Ley 3: ſequatur. ad Comnuiem Legen 
Perquirat Breve in Cancellaria ſi fibt biderit ex. 


: 9 
* 3 
A 2 25; 
& 7 #053 


pedire 3416: eft Petition du Parlement; Mandet un 


Ifta 755 in Cancellarium, vel Cancellavio, vel 
Fuſticiariis de Banco, vel Theſaurario & Baro. 
ie de Scaccario, and the like. „Ru 
And theſe were not barely pon a Bens 
placifa of the Lords, but were De Jure, as 
appears by thoſe former Judgments given in 
the Lords Houſe'in Parliament; and the 
Reaſon is evident: Fir#; becauſe if ſuch a 


the Party ſhould loſe the Benefit of lis 
Appeal by Writ of Error, according as the 
Law allows; and that is the Reaſon why 
even in a Writ of Error, or Petition of Er. 


it cannot fp per Saltnm into Parliament, til 
it has paſs d the Court of King Bench ; fo 
that the firſt Appeal is Ge" | Secondl 
Becauſe the Subject would b 4 that Mean 
loſe: his Trial per Fures, an conſequent!) 


of Iſſue or Damages: To! both which, he 
is entitled by Lac. 
And although ſome: AW of this Na 


it has been (generally) when the Exce 
tion has not been ſtarted; or at leaf not in 


ment; that Caſes of that Nature ouglit t- 


BJ Queſtio! 


Ch. 3. Common Law of England, 
Queſtien was not ftirrd;. Tea, even tho 
it ſhould. be ſtirr d, and the contrary affirmd 
upon a Debate of the Queſtion, becauſe great- 
er Weight is to be laid upon the Judgment of 
any Court. when it is excluſive of its Juriſdi- 
ction, than upon a judgment of the ſame 
Court in Affirmance of it. ut 


ſon d upohs any Suggeſtion, un 
by Proceſs at Common Law. 


is enacte 
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Nc as to Matters Criminal, whether Ca- 2. Crimi- 
pital or not, they are determinable by the nal Cafes: 


mon Law, and not otherwiſe; and in 


Affirmance of that Law, where the Statutes 
of Magna (har ta, cap. 29. 5 Ed. 3. cap. 9. 25 
Ed. 3. cap. 4. 29 Ed. 3. cap. 3. 27 Ed. 3. cap. 17. 
38 Ed. 3. cap. 9. & 40 Ed. 3. cap. 3. The Ef- 


ich is, That no Man ſhall be put 
nds or Tenements, or be 1mpri- 
ſon d nleſsit be by In- 
dictment or Preſentment of lawful Men, or 


5 1 . * 


And by the Statute of 1 Hen. 4. cap. 14. it 

. That no Appeals be ſud in Parlia- 
ment at any Time to come: This extends to 
all Accuſations by particular Perſons, and 


that not only of Treaſon or Felony, but of 


other Crimes and Miſdemeanors. It is true, 


the Petition upon which that Act was drawn 
up, begins with Appeals of Felony and Trea- 


fon. but the Cloſe thereof, as allo the King's 
Anſwer, refers as well to Miſdemeanors as 


Matters Capital; and becauſe this Record 


will give a great Light to this whole Buſi- 
neſs, I will here ſet down the Petition and 


* 


the Anſwer: verbatim. Vide Rot. Parl. 1 Hen. 
; 4. N'. 144. * | | | 


; Item, 


* 9 * 
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Petition. Item, Supphyont les Commens, que deſore +» 
Ne avant nul aypele de Traiſon we ds autre Fælom 
* 14+ qnelconq; Joit accept on receive en le Purlement i 
aint en vous autres Courts dedans voſlre Realm 
demenitiers que en vous dit: Courts purra eftref 
Terminer come ad. ote fait & uſe ancienement 
en temps de vous nobles progeniteurs; Et que 
" cheſcun Perſon qui en temps a venir ſerra accuſe 
ou impeach en votre Parlement ou en aſcuns des 
dons dts Courts per les Seigniors & Commens di 
voſtre Realm on per aſcun Perſon & defence ou 
Reſponſe a ſon Accuſement ou Empeachment & 
ſur ſon Reſponſe reaſonable Record Fugement & 
Tryal come de ancienement temps ad eſtre fait & 
uſe per les bones Leyes de voſtræ Realm, ment ob- 
ſtant que les dits Empeachments on Accnſements J 
 Joient faits per les Seigneurs on Commens de voſtre I, 
Keime come que de novel en temps de Ric. nadga- 
rius Roy ad ef, & uſe a contrar, a tres f 
grand Miſchief & tres grand Maleveys Exemple I 
t 
1 
J 
n 


de voſtre Realm. 


Anfwer, Le Roy voet que de cy en avant tontes les Ap- 
peles de choſes faits deins le Relme ſoient tryez 
terminez per les bones Leys faits en temps de 

tres noble Progentteurs de noſtre dit Seigneur le 

Roy, Et que touts les Appeles de choſes faits bors 

du Realm, ſoient trie & terminez devant le 
Conſtable & Marſhal de Angleterre, & que 

Ml Appele ſoit fait en Parlement deſore en aſcun 

temps a ventr. OLE Io | 


I 


Seat, 2,4, This is the Petition and Anſwer. The 
cap.14 Statute as drawn up hereupon, 1s general, 
and runs thus: Item, Fur pluſfieurs grands In- 
5 convenienc ies 
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advenus per colour des pluſieurs Appeles faits 
deins le Realm avant ces heurs ordain 8 & eſta- 
bluz, Que deſore en avant touts Appeles de choſes 

PAY fits deins le Renlin ſoient tries & termines per 
les bones Leys de le Realm faits & uſes en temps 
de tres nobles Progeniteurs de dit noſtre Seigneur 
uſe le Roy; Et que is les Appeles de choſes faits 
4 bers du Realm ſoient tries & termines devant le 
* N & Marſhal pur les temps eſteant; Et 
ler accordes eſt & aſſentus que mls Appeles 
A ient defore faits ou purſues en Parlement en nul 


„ Where we may obſerve, That tho the 


Petition expreſſes (only) Treaſon and Felo- 
ny, yet the Act is general againſt all Ap- 
He in Parliament ; and many Times the 
rview of an A& is larger than the Pream- 
ble, or the Petition, and fo tis here: For 
the Body of the Act prohibits all Appeals 
Jin Parliament, and there was Reaſon for it: 
. For the Miſchief, viz. Appeals in Parlia- 
JV” ment in the Time of King Richard II. (as 
in the Petition is ſet forth) were not only 
of Treaſon and Felony, but of Miſdemea- 
nors alſo, as appears by that great Proceed- 
Ing, 11 R. 2. againſt divers, by the Lords 
Appellants, and conſequently it was neceſ- 


Miſchief. And I do not remember that 
after this Statute, there were any Appeals 
in Parliament, either for Matters Capital 
or Criminal, at the Suit of any particular 
berſon or Perfons. 

ER E 2 It 


comveniencies & Miſchiefs que pluſieurs fait ot 


lary to have the Remedy as large as the 
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Impeach- It is true, Impeachments by the Houſe of 
er hs Commons, ſent up to the Houſe of Lords, 
. peas, Were frequent as well after as before this 
Statute, and that juſtly, and with good 
Reaſon; for that neither the Act nor the 
Petition ever intended to reſtrain them, but 
only to regulate them, viz. That the Par. 
ties might be admitted to their Defence to 
them, and as neither the Words of the Ad 
nor the Practice of After-times extended to 
reſtrain ſuch Impeachments as were made 
by the Houſe of Commons, ſo neither do | 
thoſe Impeachments and Appeals agree in 
their Nature or Reaſon; for Appeals were; 
nothing elſe but Accuſations, either of Ca 
pital or Criminal Miſdemeanors, made in 
the Lords Houſe by particular Perſons; but 
an Impeachment is made by the Body © 7 
the Houſe of Commons, which is equivalent, 
to an Indictment pro Corpore Regni, and & 
therefore is of another Nature than an Ac. , 
cuſation or Appeal, only herein they a 
gree, viz. Impeachments in Caſes Capital 
againſt Peers of the Realm, have been eve ti 
try'd and determind in the Lords Houſe .; 
but Impeachments againſt a Commoneif ir 
have not been uſual in the Houſe of Lords 6 
_ unleſs preparatory to a Bill, or to direct an S 
Indictment in the Courts below: But Imi 7 
peachments at the Proſecutions of the Houſ: of 
of Commons, for Miſdemeanors, as well tu 
againſt a Commoner as any other, havꝗ c 
uſually receivd their Determination an- 
final Judgments in the Houſe of Lords 
* whereof there have been numerous * 
| 3 | enty : 


Ch. 3. Common Law of England. 


the ſaid Act. „„ | 
And thus much in general touching the 
ol great Regard that Parliaments and the King- 
hel dom have had, and that moſt juſtly, to the 
ul Common Law, and the great Care they have 
ar · had to preſerve and maintain it, as the Com- 
toß mon Intereſt and Birthright of the King and 
aA Kingdom. | 
tl -I ſhall now add ſome few Words touch- 


mon Law, and the Reaſons of it: Tis call'd 
ſometimes by Way of Eminence, Lex Ter- 
ra, as in the Statute of Magna Char ta, cap. 29. 
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dents in all Times, both before and ſince 


Appellati- 


ing the Styles and Appellations of the Com- on of che 


Common 


Lau. 


uhere certainly the Common Law is at leaſt 


principally intended by thoſe Words, aut 
per Legem Terre, as Wopears by the Expoſition 
thereof in ſeveral 1 


which is but an Expoſition and Declaration 
of that Statute; Sometimes 'tis call'd, Lex 
Anglis, as in the Statute of Merton, cap. . . . 
Nolumus Leges Anglis mutare, &c. Some- 
times tis call'd, Lex & Conſuetudo Regni,as in 
all Commiſſions of Oyer and Terminer, and 
in the Statutes of 18 Ed. 1. cap. and De 
Quo Warranto, and divers others; but moſt 
x commonly *tis call'd, The Common Law, or, 
The Common Law of England, as in the Statnte 
Jof Articuli ſuper Chartas. cap. 15. in the Sta- 
i tute 25 Ed. 3. cap. 5. and infinite more Re- 
J cords and Statutes. 
Now the Reaſon why tis call'd, The Com- 
mon Law, or what was the Occaſion that 
| | ® 2 firſt 


ubſequent Statutes, and 
particularly in the Statute 28 Ed. 3. cap. 3. 


Wl 4-1 
hs 2 N 
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firſt gave that Denomination to it, is va - ve 
lIlidufly aſſign'd, viz. d 

The Rea- © F. 75 1 3 Some have thought it to be ſo call d 
ſons by Way of Contradiſtinction to thoſe other ur 
thereof. Las that have obtain d within this King- NM 
dom; as 1½, By Way of Contradiſtinction to al 
the Statute Law ; thus a Writ of Entry ad ob 
Communem Legem, is ſo calld in Contradi-- R 
ſtinction to Writs of Entry in Caſu confimili, ¶ m; 
and in Caſu proviſo, which are given by Act I f@ 
of Parliament. 2dly, By Way of Contradi- un 
ſtinct ion to particular Cuſtomary Laws; | tot 
thus Diſcents at Common Law, Dower at th 
Common Law, are in Contradiſtinction to 1 (7 
ſuch Dowers and Diſcents as are directed b ur 
particular Cuſtoms. And 3dly, In Contrad1- fe 
ſtinction to the Civil, Canon, Martial, and - 
Military Laws, which are in ſome particu- | ge: 
lar Caſes and Courts admitted, as the Rule I Ec 

of their Proceedings. 
| Secondly, Some * conceivd, that the Cc 
Reaſon of this Appellation was this, viz. In w. 
the Beginning of the Reign of Edward III. an 
before the Conqueſt, commonly .call'd Ed- I m. 
ward the Confeſſor, there were ſeveral Laws, T. 
and of ſeveral Natures, which obtain'd in m. 
ſeveral Parts of this Kingdom, viz. The I th 
Mercian Laws, in the Counties of Glouceſter, in 
| Worceſter, Hereford, Warwick, Oxon, Cheſter, 
Salop, and Stafford. The Damſh Laws, inthe II 
Counties of Tork, Derby, ; Beet, Lei- IN it 


ceſter. Lincoln, Northampton, Bedferd, Bucks, Ju: 

Hertford, Eſſex, Middleſex, Nor glk, Suffolk, n 

Cambridge, and Huntington. The Neſt. Saxon I far 

Laws, in the Counties of Kent, Suſſex, Sur- alt 
rey, 


1 
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rey, Berks, Southampton, Wilts, Somerſet, Dor- ; 
„„ „ EREevupplor 
This King, to reduce the Kingdom as well 
under one Law, as it then was under one 
Monarchical Government, extracted out of 
all thoſe Provincial Laws, one Law to be The Con- 
obſerv'd through the whole Kingdom: Thus /4*"'s 
Runulphus Ceſtrenſis, cited by Sir Henry Spel- STR 
man 1n his. Gloſſary, under the Title, ti 
lays, Ex tribus bis Legibus Sanctus Edvardus 
unam Legem ———— c. And the ſame in 
totidemi verbis, is affirm'd in his Hiſtory of 
the laſt Year of the ſame King Edward. 
(Vide ibid. plura de hoc.) But Hoveden carries 
up the Common Laws, or thoſe ſtyl'd the Con- 
feſſors Laws, much farther ; for he, in his 
ſtory of Henry IT, tells us, Quod its Lo- 
ges prius invents . & 75 71 erant Tempore 
Edgari, Avi ſur, &c. (Vide Hoveden,) And 
poſſibly the Grandfather might be the firſt 
Collector of them into a Body, and after- 
wards Edward might add to the Compoſition, 
and give it the Denomination of the Com- 
men Law; but the Original of it cannot in 
Truth be referr'd to either, but is much 
more ancient, and is as undiſcoverable as 
the Head of Nile: Of which more at large 
in the following Chapter. 
Thirdly, Others ſay, and that moſt truly, 
That is call'd the Common Law, becauſe 
it is the common Municipal Law or Rule of 
| Juſtice in this Kingdom: So that Lex Com- 
nunis, or Jus Commune, is all one and the 
ſame with Lex Patria, or Jus Patrium; for 
although there are divers particular Laws, 
: dd TY ſome 
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that are admitted in relation to particular 


Places or Matters, is Lex Communis Angliæ, 
as the Municipal Laws of other Countries 


may be, and are ſometimes call'd, The Com- 
mon Law of that Country, as Lex Communis 
Norrica, Lex Communis Burgundica, Lex Com- 
munis Lombardica, . &c. So that altho' all 


the former Reaſons have their Share in 


this Appellation, yet the principal Cauſe 


, thereof ſcems.to be the latter: And hence 
ſome of the Ancients call'd it Lex Commu- 


nis, others Lex Patris; and ſo they were 


call'd in their Confirmation by King William 


I. Whereof hereafter, 


„ f the N Ch. 3. 
ſome by Cuſtom apply'd to particular Places, 
and ſome to particular Cauſes; yet that 
Law which is common to the generality of 
all Perſons, Things and Cauſes, and has a 
Superintendency over thoſe particular Laws 
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175 of England. GT 


HE Kingdom of England being a very 
ancient Kingdom, has had many Vi- 
ciſſit udes and Changes (eſpecially before the 
coming in of King Vilkam I.) under ſeveral 
either Conqueſts or Acceſſhons of Foreign 
Nations. For \tho' the \Britains were, as is 
ſuppos d, the moſt ancient Inhabitants, yet 
there were mingled with them, or brought 
in upon them, the Romans, the Picts, the 
Saxons, and Danes, and laſtly, the Normans; 
and many of thoſe Foreigners were as it 
were incorporated together, and made one 
Common People and Nation; and hence © - 
ariſes the Difficulty, and indeed Moral Im- ue Diff 
Mbility, of giving any ſatisſactory or culty of 
o much as 2 Conjecture, touching the diſcover- 
Original of our Laws, for the following gin 
Reaſons, viz. | . 
Firſt, From the Nature of Laws themſelves 
in general, which being to be accommoda- 
ted to the Conditions, Exigencies and Con- 
veniences of the People, for or by whom 
they are appointed, as thoſe Exigencies 
and Conveniences do inſenſibly grow upon 
the People, ſo many Times there grows in- 
ſenſibly a Variation of Laws, eſpecially in 
a long Tract of Time; and hence it is, that 
tho for the Purpoſe in ſome particular 3 
0 


I 
* e 


of the Common Law of England, we may 
eaſily fay, That the Common Law, as it 38 
now taken, is otherwiſe than it was in that 


* 


Particular Part or Point in the Time of 


Hen. II. when Glanville wrote, or than it was 


in the Time of Hen. III. when Bracton wrote, 


yet it is not poſſible to aſſign the certain 
Time when the Change began; nor have we 
all the Monuments or Memorials, either of 
Acts of Parliament, or of Judicial Reſolu- 
tions, which might induce or occaſion ſuch 
Alterations; for we have no authentick 


\ Records of any Acts of Parliament before 


9 E. 3, and thoſe we have of that King's 
Time, are but few. Nor have we any Re- 

rts of judicial Deciſions in any conſtant 

ries of Time before the Reign of Edv. I. 
tho we have the Plea-Rolls of the Times of 
Hen. III and King Fobn, in ſome remarkable 
Order. So that Uſe and Cuſtom, and ju- 
dicial Deciſions and R 


introduce ſome New Laws, and alter ſome 
Old, which we now take to be the very 
Common Law it ſelf, tho' the Times and 
preciſe Periods of ſuch Alterations are not 
explicitely or clearly known: But tho' thoſe 
3 Variations and Acceſſions have 
appen'd in the Laws, yet they being only 
751 And ſucceſſive, we may with juſt 
eaſon ſay, They are the ſame Engliſh Laws 
now, that they were 600 Years ſince in the 
general. As the Argonauts Ship was the 
ſame when it return'd home, as At was when 
it went out, tho' in that long Voyage it * 
8 uc⸗ 


* 5 
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' efolutions, and Acts 
of Parliament, tho not now extant, might 
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ſucceſſive Amendments, and ſcarce came | 


back with any of its former Materials; and 
as Titius is the ſame Man he was 40 Years 
ſince, tho' Phyſicians tell us, that in a Tra& 
of ſeven Years, the Body has ſcarce any of 


che ſame material Subſtance it had before. 


Secondly, The 2d Difficulty in the Search 
of the Antiquity of Laws and their Origi- 
nal, is in Relation to that People unto whom 
the Laws are apply d, which in the Caſe of 
England,” will render many Obſervables, to 


ſhew it hard to be traced. For, 


1ſt, It is an ancieut Kingdom, and in 
ſuch . Caſes, tho the People and Govern- 
ment had continu'd the ſame ab Origine, (as 
they ſay the Chineſes did, *till the late In- 
curſion of the Tartars) without the Mixture 
of other People, or Laws; yet it were an 


impoſſible Thing to give any certain Ac- 


count of the Original of the Laws of ſuch 
a People, unlefs we had as certain Monu- 
ments thereof, as the Fews had of theirs, b 
the Hand of Moſes, and that upon the fal. 
lowing Accounts, viz. 

Firſt, We have not any clear and certain 
Monuments of the original Foundation of 
the Engliſh Kingdom or State, when, and 


by whom, and how it came to be planted. 


That which we have concerning it, is un- 
certain and traditional; and ſince we cannot 
know the Original of the planting of this 
Kingdom, we cannot certainly know the 
Original of the Laws thereof, which may 
be well preſum'd to be very near as ancient 
as the Kingdom it ſelf, Again, 2dly, Tho 
© ER Tradition 
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Tee Hiſtory of the Ch. 4. 
Tradition might be a competent Diſcoverer 
of the Original of a Kingdom or State, I 
mean Oral Tradition, yet ſych a Tradition 


were incompetent without written Monu- 


ments to derive to us, at ſo long a Diſtance, 
the Original Laws and Conſtitutions of the 
Kingdom, becauſe they are of a complex 


Nature, and therefore not orally tradueible 


to ſo great a Diſtance of Ages, unleſs we 
had the Original or Authentick Tranſcript 
of thoſe Laws as the People the Fews had 
of their Laws, or as the Romans had of their 
Laws of the. Twelve Tables engraven in 
Braſs. But yet further, 3dly, It is very evident 
to every Day's Experience, that Laws, the 
further they go from their original Inſtitu- 
tion, grow the larger, and the more nume- 


rous: In the firſt Coalition of a People, 
tei Fraser is not great, they provide 


Laws for their preſent Exigence and Conve- 
nience: But in Proceſs of Time, poſſibl 


their firſt Laws are chang d, alter d or anti- 


quated, as fome of the Laws of the Twelve 
Tables among the Romans were: But what- 
foever be done touching their Old Laws. 
there mult of Neceſſity be a Proviſion of 
New, and other Laws ſucceſſively, anſwering 
to the Multitude of ſucceſſive Exigences and 
Emergencies, that in a long Tract of Time 
will offer themſelves; ſo that if a Man could 
at this Day have the Proſpects of all the 
Laws of the Britains before any Invaſion 
upon them, it would yet be impoſſible to 
ſay, which of them were New, and which 
were Old, and the ſeveral Seaſons and o_ 

riods 
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Ch. 4. Common Lew of England. 
riods of Time wherein every Law took its 
| Riſe and Original, eſpecially ſince it ap- 
pears, that in thoſe elder Times, the Brz- 
tains were not reducd to that ovilizd 
Eſtate, as to keep the Annals and \lenio- 
rials of their Laws and Government, as the 
Romans and other civiliz'd Parts of the World 
„„ e oy v4) os 
It is true, when the Conqueſt of a Coun- 
try appears, we can tell when the Laws of 
conquering People came to be given to the 
Conquer d. Thus we can tell that in the 
Time of Hen. II. when the Conqueſt of Ire- 
land had obtain'd a good Progreſs, and in the 
Time of K. John, when it was compleated, 
the Engliſh Laws were ſettled in Ireland: But 
if we were upon this Inquiry, what were the 
Original of thoſe Exgliſb Laws that were thus 
ſettled there; we are ſtill under the ſame Queſt 
and Difficulty that we are now, viz. What is 
the Original of the Engliſh Laws. For they 
that begin New Colonies, Plantations and 
Conqueits ; if they ſettle New Laws, and 
which the Places had not before, yet for 
the moſt part (I don't ſay altogether) they 
are the ON Laws which obtain'd in thoſe 
Countries from whence the Conquerors or 
Planters came. : | 
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Schah, The 24 Difficulty of the Diſcs- 
very of the Original of the Engliſb Laws is 
this, That this Kingdom has had many and 
great Viciſſitudes of People that inhabited 
it, and that in their ſeveral Times prevail d 
and obtain'd a great Hand in the Govern- 
ment of this Kingdom, whereby it came to 
8 | | nk . | paſs, 


. 


veral Denominations of the Saxon, Mercian, 
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the Saxons, in ſome Places the Laws of the 


Danes, in ſome Places the Laws of the an- 


cient Britons, in ſome Places the Laws of the 


Merciaus, and in ſome Places, or among ſome | 


People (perhaps) the Laws of the Normans: 
For altho, as I ſhall ſhew hereafter, the Nor- 
mans never obtain d this Kingdom by ſuch a 


Eftabliſh'd Laws of the Kingdom, yet con- 
ſidering that King Villiam I. brought with 
him a great Multitude of that Nation, and 
many Perſons of great Power and Eminence, 
which were planted generally over this 


Kingdom, eſpecially in the Poſſeffions* of 


ſuch as had oppos'd his coming in, it muſt | 
needs be ſuppos d, that thoſe Occurrences 


might eaſily have a great Influence upon the 


Laws of this Kingdom, and ſecretly and 
inſenſibly introduce New Laws, Cuſtoms, 


and Uſages ; ſo that altho' the Body and 


_ Groſs of the Law might continue the ſame, 
and fo continue the ancient Denomination 


that it firſt had, yet it muſt needs receive 


diverſe Acceſſions from the Laws of thoſe 

People that were thus intermingled with the 
ancient Britains or Saxons, as the Rivers of 
Severn, Thames, Trent, &c. tho' they conti- 


nue the ſame Denomination which their 
firſt Stream had, yet have the Acceſſion of 


divers other Streams added to them in the 


Tracts of their Paſſage which enlarge and 
augment them. And hence grew thoſe ſe- 


and 
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paſs, chat chete aroſe a great Mixture and Va. 
kiety of Laws: In ſome Places the Laws of 


Right of Conqueſt, as did or might alter the 


ch Common Lob ef England. 
and Dani a of which (as before is 
ſhewn) the Confeſſor 1 | 

the Common Law, and therefore among all 


thoſe various Ingredients and Mixtures of 


Laws, it is almoſt an impoſſible Piece of 


'Chymiſtry to reduce every Caput Lexis to its 

| du l, as to ſay This is @ Piece of 
pt 7 . n s 

the Daniſh, this of the Norman, or: this of / 


the Saxon or Britiſh Law: Neither was it, or 
indeed is it much material, which of theſe 
is their Original; for tis very plain, the 
Strength and Obligation, and the formal 
Nature of a Law, is not upon Account that 
the Danes, or the Saxon, or the Normans, 
brought it in with them, but they became 
Laws, and binding in this Kingdom, by 
Virtue only of their being receivd and ap- 
prov'd here. 
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accidental Emergencies that happen'd, ei- 
ther in the Alteration of Laws, or commu- 
nicating or conveying of them to this King- 
dom: For firſt, the Subdiviſion of the King- 
dom into ſmall Kingdoms under the Hep- 
archy, did moſt neceſlarily introduce a Va- 


0 ation of Laws, becauſe the ſeveral Parts 
e F the Kingdom were not under one com- 
Non Standard, and ſo it will ſoon be in 
5. Iny Kingdoms that are cantoniz d. and not 
ir Inder one common Method of Diſpenſation 


F Laws, tho under one and the ſame King. 
gain, The Intercourſe and Traffick with 
1d ther Nations, as it grew more or greater, 


e. Id gradually make a Communication ard 


ranſmigration of Laws from us to them, 
nd and 


Tbirdly, A third Difficulty ariſes from thoſe 


1 
by 
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ſlbr' extracted his Body 
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; and from them to us. Again, The Growth of 
. Chriſtianity | in. this Kingdom, and the Re- 

ception of Learned Men from other Parts ef: 

pecially from Rome, and the Credit that they 

obtain d here, might reaſonably introduce 

ſome New Laws, and antiquate or abrogate 

oF ſome Old ones that ſeem d leſs conſiſtent] 
5 with the Chriſtian Doctrines, and by this 

Means, not only ſome of the Judicial Laws 

of the Jews, but alſo ſome Points relating 

to, or bordering upon, or deriv'd from the 

Canon or Civil Laws, as may be ſeen in 

thoſe Laws of the ancient Kings, Ina, Al 

fred, Canutus, &c. collected by Mr. Lambard, 

Having thus far premis d, it ſeems, upon 
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che whole Matter, an endleſs and infupen l I. 
. ble Buſineſs to carry up the Engliſh Laws t 0 


their ſeveral Springs and Heads, and to find 
out their firſt Original; neither would i 0 
be of any Moment or Uſe if it were done 


For whenever the Laws of England, or the { . 
veral Capita thereof began, or from whence 5 
- whomſoever deriv'd, or what Laws of othe I, 
Countries contributed to the Matter of d = 
Las; yet moſt certainly their Obligatic Fy 
ariſes not from their Matter, but from the K 
Admiſhon and Reception, and Authoria 
tion in this Kingdom; and thoſe Laws, de 
convenient and uſeful for the Kingdo! al 
were never the worle, tho' they were I 
ſum'd and taken from the Laws of oth | E. 
Countries, ſo as they had their Stamp ö 
Obligation and Authority from the by 
. ception and Approbation of this Kingdc 0 
by Virtue of the Common Law, of wh th 
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this Kingdom has been always jealous, eſpe- 1 
cially in relation to the Canon, Civil, { 
and Norman Law, for the Reaſons hereafter 
Paſſing therefore from this unſearchable Three | 
Inquiry, I ſhould deſcend to that which gives Conſtitu- | 
the Authority, viz. The formal Conſtitu- eee | 

ents, as I may call them, of the Common Law. 
Law; and they ſeem to be principally, if ; 


not only, theſe three, viz. I/. The Common 

Uſage, or Cuſtom, and Practice of this King- 

dom, in ſuch Parts thereof as lie in Uſage - 

or Cuſtom, 2dly. The Authority of Parha- 

ment, introduciug ſuch Laws; and, 3dly. the 

Judicial Deciſions of Courts of Juſtice, con- 

ſonant to one another in the Series and Suc- | 

ceſſions of Time. & Lo 
1. As to the firſt of theſe, Uſage and g 

Cuſtom generally receiv'd, do Obtinere vim 

Legis, and is that which gives Power ſome- 

times to the Canon Law, as in the Eccle- 

ſiaſtical Courts; ſometimes to the Civil 

Law, as in the Admiralty Courts; and again, 

controuls both, when. they croſs other Cu- 

ſtoms that are generally receiv'd in the 

Kingdom. This is that which directs Diſ- 

cents, has ſettled ſome ancient Ceremonies 

and Solemnities in Conveyances, Wills 

and Deeds, and in many more Particu- 

lars. And if it be inquir d, What is the = = 

Evidence of this . Cuſtom, or wherein it = 

conſiſts, or is to be found? I anſwer, It is 1 

not ſimply an unwritten Cuſton, nor barely 

Orally derivd down from one Age to ano- 


n 


ther; but it is a 3 that is deriv d 


down 


down in Writing, and tranſmitted from Age 


zly, Sta- | 
_ Cates, - 


Wie now take for Common Law, were un- 


to be found of Record. And if in the next 


Law, and indeed, by long Uſage and the 


queſtionable Hiſtory, wherein a Man may, 
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not be wonder'd at, that I make Acts of 
Parliament one of the Authoritative Con- 


Original or Authentick Tranſcripts of Acts 


Hen. III. and Edw. I. were Joſt, yet even 


enacted in Parliaments or Great Cauncils 
under Villiam I. and his Predeceſſors, * 
Ae | 0 


N 
; N 2 n fa 22 : 8 3 2. 
4 7 2 , 8 , : .: + # * 15 ; 7 S 5.5 1 * | > | 
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to Age, eſpecially ſince the Beginning of 
Edw. I. to whoſe Wiſdom the Laws of Eng- 
land owe almoſt as much as the Laws of 
Rome to Juſtinian. IVY - Rakbe L 
2. Acts of Parliament. And here it muſt 


ſtituents of the Common Law, tho I had 
before contradiſtingmſh'd the one from the 
erher ; for we are to know, that altho' the 


of Parliament are not before the Time of 
Hen III. and many that were in his Time 


are periſh'd and loſt; yet certainly ſuch 
there were, and many of thoſe Things that 


donbtedly Acts of Parliament, tho now not 


FA the Statutes made in the Time of 
Hh 


ofe would paſs for Parts of the Commag 


many Reſolutions grounded upon them, and 
Þy their great Antiquity, they ſeem even 
already to be incorporated with the very 
Common Law; and that this is ſo, may ap- 
Are tho' not by Records, for we have none 
10 ancient, yet by an authentical and un- 


without much Difficulty, find, That man 
of thoſe Capitula Legum that are now us d 
and taken for Common Law, were Things 
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Ich. 4 Common Law of England. 
e of England, as may be made appear hereaf- 
ter. But yet, thoſe Ge and Laws 
„being made before Time of Memory, do 
now obtain, and are taken as Part of the. 
Common Law, and Immemorial Cuſtoms 
t af the Kingdom; and ſo they ought now to 
be eſteem d, tho in their firſt Original they 
were Acts of Parliament. "10 eee 201 


3. Judicial Deciſions. It is true, the De- 34%, ju- . 
ciſtons of Courts of Juſtice, tho by Virtue dicial De- 


as a Law between the Parties thereto, as 


37 


1 
] 
e 
« of the Law of this Realm they do bind, ciſions. 
8 
f 


to the particular Caſe in Queſtion, till re · 


make a Law properly ſo call'd, (for that 
only the King and Parliament can do; ) yet 


+> T 


Expounding, Declaring, and Publiſhing 
what the Law of this Kingdom is, eſpecially 


and Congruity with Reſolutions and De- 
ciſions of former Times; and tho ſuch De- 
ciſions are leſs than a Law, yet they are a 
greater Evidence thereof, than the Opinion 
of any private Perſons, as ſuch, whatſo- 
755 43 05170 1 40 W 
1 /, Becauſe the Perſons who pronounce 
e thoſe Deciſions, are Men choſen by the 
Ring for that Employment, as being of 
„ reater Learning, Knowledge, and Expe- 
V Frience in the Laws than others. 2dly, Be- 
d Fcanſe they are upon their Oaths to judge 
p according to the Laws of the Kingdom. 
ah, Becauſe they have the beſt Helps to 
inform their Judgments. athly, . Becauſe 
. 1 they 


ed * 2 wy 


T 2. 


© (vers q by Error or Attaint, yet they do not 
they have a great Weight and Authority in 


when ſuch Deciſions hold a Confonancy © 
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56 kde Hiſtory of the Ch. 4 
they do Sedere pro Tribunali, and their Jude. or 
_—_ _— on _ by the the 

aws of this Kingdom, till they are by the th: 
ſame Laws — or 3 N 


| Now Judicial Deciſions, as far as they th 
- refer to the Laws of this Kingdom, are for for 
Kinds. the Matter of them of Three Kinds thi 


_ Firſt, They are either ſuch as have their W 

Reaſons ſingly in the Laws and Cuſtoms of gi 

this Kingdom, as, Who ſhall ſucceed aa th 

Heir to the Anceſtor ? What is the Ceremo- W do 

ny requiſite for paſſing a Freehold ? What gr 

Eſtate, and how much ſhall the Wife have pr 

for her Dower? And many ſuch Matters th 

wherein the ancient and expreſs Laws of fl in 

the Kingdom give an expreſs Deciſion, and 10 

the Judge ſeems only the Inſtrument to pro- ha 

nounce it: and in theſe Things, the Law m 

or Cuſtom of the Realm is the only Rule re 

and Meaſure to judge by, and in reference ou 

to thofe Matters, the Deciſions of Courts are B. 

the Conſervatories and Evidences of thoſe C: 

Secondly, Or they are ſuch Deciſions, as by ſu 

way of Deduction and Illation upon thoſe go 

Laws are fram'd or deduc d; as for the Pur · ¶ of 

* poſe, Whether of an Eftate thus or thus li- 1: 

5 mited, the Wife ſhall be endow'd? Whether ii 

1 thus or thus limited, the Heir may be barr d 
And infinite more of the like complicated 
Queſtions. And herein the Rule of Deciſi- 
on is, Firſt, the Common Law and Cuſtom 
ef the Realm, which is the great 3 
8 that 
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that is to be maintain d; and then Authorities 


or Deciſions of former Times in the ſame or 


the like Caſes, and then the Reaſon of the 
r . 


Thirdly, Or they are ſuch as ſeem to have 
no other Guide but the common Reaſon of 


the Thing, unleſs the ſame Point has been 
formerly decided, as in the Expoſitian of 
the Intention? of Clauſes in Deeds, Wills, 
Covenants, &c. where the very Senſe of the 
Words, and their Poſitions and Relations, 
give a rational Account of the Meaning of 
the Parties, and in ſuch Caſes the Judge 
does much better herein, than what a bare 
grave Grammarian or Logician, or other 
prudent Men could do; for in many Caſes 
there have been former Reſolutions, either 
in Point or agreeing in Reaſon or Ana- 
logy with the Caſe in Queſtion; or per- 
haps alſo, the Clauſe to be expounded is 
mingFd with ſome Terms or Clauſes that 
require the Knowledge of the Law to help 
out with the Conſtruction or Expoſition : 
Both which do often happen in the ſame 
Caſe; and therefore it requires the Know- 
= of the Law to render and expound 
ſuch Clauſes and Sentences; and doubtleſs a 
good Coinmon Lawyer is the beſt Expoſitor 
of ſuch Clauſes, &c. Vide Plowden, 122, to 
130, 140, c, e 
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Hon * Cry y ns Englind * 
at and for ſome Time * the Oy 
in of King eur Wo 5 


| , * 


Two Qua- Ire is the Honour lag Silety * A nate 
lifcatios I the juſt Deſire of Kin 0 e that recog- 
of the nize no Superior but God, that their To 
1950! have thoſe two Qualifications, 12 
N be not dependent VBA, PF Forte 
Power ; - for a Dependency 1: Ws 4 : 
gates from the Honour and Integrity of. the 
Kingdom, and from the- Fig 401 Sove- 
reignty of the Prince thereof, adh, That 
they taſte not of Bondage or Bos z for 
hat derogates 1 5 th BE nity. of. the 
ingdom, and from the "Liberties of, the 
; People thereof, ee 
| In Relation to the pla FOE 
the Kings of this Realm, and their great 
Councils, have, always. been jealous and 


careful, that they admitted not any foreign 


'fid. 


Power, (eſpecia] . ſuch as pretended Au- 
thority to impoſe Laws upon other free 
Kingdoms or States) nor to countenance 
the S dmiſon of ſuch Laws here as were 
deriv'd from ſuch a Power. 

Rome, as well Ancient as Modern, pre- 
tended a kind of Univerſal Power and 
Intereſt; the former by their Victories, 


which 
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which. were large, and extended even to 


Britain it ſelf; and the later upon the Pre- 
tence of being Univerſal Biſhop, or Vicar- 
General in all Matters Fccleſfoftical; To: +2) 
that upon Pretence of the former, the Civil 
Law, and upon Pretence of the later, the 


Canon Law was.introduc'd; or pretended ta | 


ſome kind of Right in the Territories of 

ſome abſolute Princes, and among others 

here in England: But this Kingdom has been 

always very jealous of giving too much 
Countenance to either of thoſe Laws, and 

has always ſhewn a juſt Indignation and Re- 
ſentment againſt any Encroachments of this 

Kind, either by the one Law or the other. 

It is true, as NI is ſhewn, that in the 
Admiralty and Military Courts, the Civil 

Law has. been admitted, and in the Eccleſia- 

ſtical Courts, the Canon Law has been in 

ſome Particulars: admitted. But {till they Neither 
carry fuch Marks and Evidences about them, Canon nor 
whereby it may be known that they bind CivilLaw 
not, nor have the Authority of Laws from pron. 
themſelves, but from the authoritative Ad- here. 
miſſion of this Kingdom. Ve 


And, as thus the Kingdom, for the Rea- 


ſons before given, never admitted the Civil 

or the Canon Law to be the Rule of the 

Adminiſtration of Common Juſtice in this 

Kingdom; ſo neither has it endurd any 

Laws to be impos'd upon the People by 

any Right of Conqueſt, as being unſuitable 

to the Honour or Liberty of the Engliſh 

Kingdom, to recognize their Laws, as given 

them at the Will and Pleaſuxe of the Con- 
1 | | i queror, 
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Our Laws 
not Im- 
d by 
Conqueſt. 


ee e ro eee 
1 unjuftly aſſiſted King Hen. IV. in I th 
his Uſurpation of the Crown, yet he was by 


not admitted thereunto, until he had De. 


clar d, that he claim'd not as a Conqueror, | tr 


but as a Succeſſdr, only he reſerv'd to him. 


ſelf the Liberty of extending a Pretence iſ - 
4 


of Conqueſt againſt the Scroops that were 
Slain in Battel againſt him; which yet he 
durſt not reſt upon without a Confirmation 


7 
in Parliament. Vide Rot. Farl. 1 H. 4. No 56. af 
& Pars 2. Ib. No 17. . 

And upon the like Reaſon it was, That 
King Villiam I. tho' he be call'd the Con- C 
queror, and his attaining the Crown here, R 

s often in Hiſtory, and in ſome Records ll tc 
call'd Conqueſus Anglia; yet in Truth it N 
was not ſuch a Conqueſt as did, or could, t. 
alter the Laws of this Kingdom, or impoſe i q 

Laus upon the People per Modum Conqueſtus, Il P. 
or Jure Belli: And therefore, to wipe off ſl a1 
that falſe Imputation upon our Laws, as if I ar 


they were the Fruit or Effect of a Conqueſt, 
or carry'd in them the Badge of Servitude ill tc 


to the Will of the Conquerof, which Notion T 


ſome ignorant and prejudic'd Perſons have I at 
entertain d; I ſhall rip up, and lay open 

this whole Buſineſs from the Bottom, and to] ir 
that End enquire into the following Parti- 2: 
—A v | "ND 


Nn Of the Thi call'd Conqueſt, what I fo 
it is, when attain'd, and the Rights there: 8 
6 


4 


* 


cane View of England, 


2. Of the he ſeveral Kinds of Conqueſt, and 
| their Effects, as to the Alteration of Laws 
1E the Victor. 

. 3. How the Engliſh Liv ſtood at the En- 
Ki! of King William the Firſt. 

; 4. By what Title he enter'd, and whether 
e „ incl a Right of Conqueſt as did, or could. 
e alter the Exgliß Laws. 

e 5. Whether De Facto there was any Alte- 
n ration of the ſaid Laws, and by what 2 
„ after his coming in. 


t Firſt, Touching the firſt of theſe, VIX. 
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- Coaſt, what it is, when attain d, and the Conqueſt 
e, Rights thereof. It is true, That it ſeems what it ia. 


„to be admitted as a kind of Law among all 


it Nations, That in caſe of a Solemn War be- 
tween ſupream Princes, the Conqueror ac- 
quires a Right of Dominion, as well as a 
bn, over the Things and Perſons that 

uer'd; and the Reaſons aſſign d 
are — theſe, VIZ. 

1/f. Becauſe both Parties have appeal d 
to the higheſt Tribunal that can be, viz. 
The Trial by War, wherein the great Judge 
and Sovereign of the World, Lord of 
Hoſts, ſeems in a more e ſpecial manner than 
in other Caſes to decide the Controverſy, 
2dly. Becauſe unleſs this ſhould be a final 
Deciſion, Mankind would be deſtroy'd by 
endleſs Broils, Wars and Contentions; there- 
fore, for the Preſervation of Mankind, this 
2 Deciſion ought to be final, and the 

nquer d ought to acquieſce in it. 2dly. Be- 
exiiſe if this thould not be admitted, * 
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* 2 of 


of the former Proprietors, and ſo 925 auld 
Hculties, 


be in a reſtleſs State of Doubts, D 


and Changes upon the Pretenſion of former 
Claims: Therefore, to cut off this Inſtabi- 


- of / 


lity and Unſettledneſs in Dominion and 


Property, it would ſeem that the common 


Conſent of all Nations has. tacitly. ſubmit- 
ed, that Acquiſition by 1 of Conqueſt, 
in a ſolemn War between Perſons not Sub- 
jects of each other by Bonds of Allegiance 
or. Fidelity, ſhould be allow'd as one of 
the lawful Titles of e Dominion 
over the Perſons, Places, and Things ſo 
conquer d. Kuti R | 2 SOS 

But whatever be the real Truth or Ju- 
ftice of this Poſition, yet we are much at a 
Loſs; touching the Thing i» Hypotbeſi, vix. 
Whether this be the Effect of every Kind of 
Conqueſt? Whether the War be Juſt or 
Unjuſt? What are the Requiſites to the 
conſtituting of a juſt War? Who are the 
Perſons. that may acquire? And what 55 

3 | | the 


2 


e ee 


Ch. - 7 Tos - mon Law of England. | «> 5 | "4, : 
me Solemnities requiſite for that Acqueſtt? Þ 
But above all, the greateſt Difficulty is, 
BW when there ſhall be ſaid, Such a Victory as 
J veguires this Right ?-Indeed, if there be a 
total Deletion of every Perſon. of the Op- 
fl poſing Party or Country, then the Victory 
zs compleat, becauſe none remains to call it 
in Queſtion. But: ſuppoſe they are beaten 
in one Battle, may they not rally again? 
or if the greater Part be ſubdu'd, may not 
the leſſer keep their Ground? Or if they do 
not at the preſent, may they not in the 
next Age regain their Liberty? Or if they 
be quiet for a Time, may they not as they 
have Opportunity, renew their Pretenſions? 
And altho' the Victor, by his Power, be able 
to quell and ſuppreſs them, yet he is be- 
holden to his Sword for it, and. the Right 
that he got by his Victory before, would 
not be ſt Rien, without a Power and Force 
to-. eſtabliſh and ſecure him againſt new 
Troubles. And, on the other Side, if thoſe 
few.:ſubdu'd. Perſons can by Force regain 
what they once had a Pretence to, a for- 
mer Victory will be but a weak Defence 
and if it would, they would have the like 
Pretence. to à Claim of Acqueſt by Victory 
over him, as he had over 98 = "0 
It ſeems therefore a difficult Thing to 
determine in what indiviſible Mament this 
Victory is ſo compleat, that Jure Belli the 
Acqueſt of Dominion is fully gotten, and 
therefore Victors uſe to ſecure themſelves 
againſt Diſputes of that Kind, and as it ö 
were to under - pin their Acqueſt Jure on | 
: SE: © 
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that they might not ke loſt by the ſame 

Means, whereby they were gain'd by the 

Continuation of Eternal Forces of Standin 

Armies, Caſtles, Garriſons, -Munitions, - in 

other Acts of Power and Force, ſo as there- 

by to over-bear and prevent an ordinary 

Poſſibility of the Prevailing of the conquer d 

. or ſubdu d People, againſt the Conqueror 
A or Victor. He that lays the Weight of 
bk his Title upon Victory or Conqueſt, rarely 
.reſts in it as a compleat Conqueſt, till he 
has added to it ſomewhat of Conſent. or 
Faith of the er mc ſubmitting volun- 
tarily to him, and then, and not till then, 
he thinks his Title ſecure, aud his Conqueſt 
' compleat: And indeed, he has no Reaſon 

to think his Title can be otherwiſe ſecure; 

for where the Title is meerly Force or Power, 

his Title will fail, if the Conquer'd can 

with like Force or Power overmatch his, 

and ſo regain their former Intereſt or Domi 

nion. F 
conſent. Now this Conſent is of Two Kinds, either 
1 Expreſs d, or Imply'd. An expreſs Conſent 
fred is, when after a Victory the Party con- 


| 
; 


ictors, either ſimply or abſolutely, by De 
dition, yeilding themſelves, giving him 
their Faith and their Allegiance; or elſe 
under certain Pads, Conventions, Agree 
ments, or Capitulations, as when the ſub- 
du'd Party, either by themſelves, or by 
Subſtitutes, or Delegates by them choſen, 
do yield their Faith and their Allegiance to 
the Victor upon certain Pats or Agree- 
8 ments 


erd do expreſly ſubmit themſelves to the 
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Wl Ch. 5. Common Law of England. Ks 
ments between them; as for holding or con- 
tinuing their Religion, their Laws, their 
Form of Civil Adminiſtration, GCc. 
And thus, tho Force were perhaps th 
Occaſion of this Conſent, yet in Truth tis 
1 Conſent only that is the true proximate 
and fix'd Foundation of the Victor's Right; 
which now no longer reſts barely upon ex- 
y i terval Force, but upon the expreſs Conſent 
e and Pact of the ſubdu'd People, and con- 
ſequently this Pact or Convention is that 
\ & which is to be the immediate Foundation of 
u, that Dominion; and upon a diligent Ob- 
& © ſervation of moſt Acqueſts gotten by Con- | 
n W queſt, or ſo call'd, we ſhall find this to be 
the Concluſion of almoſt all Victories, they 
end in Deditions and Capitulations, and 
Faith given to the Conqueror, whereby 
oftentimes the former Laws, Privileges, 
and Poſſeſſions are confirm'd to the Sub- - 
du'd, without which the Victors ſeldom 
continue long or quiet in their new Ac- | 
queſts, without extream Expence, Force, 
Severity and Hazard. 5 
An unply'd Conſent is, when the Sub- 2. Impli- 
dud do continue for a long Time quiet ed. 
and peaceable under the Government of 
the Victor, accepting his Government, ſub- 
mitting to his Laws, taking upon them the 
Offices and Employments under him, and 
obeying and owning him as their Gover- 
nor. without oppoſing him, or claiming 
their former Right. This ſeems to be a 
tacit Acceptance of, and Aſſent to him; 
and tho' this is gradual, and . no 
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Conqueſt, 


78 Bel ine: $3, Ch. 
ps Meg Time is ſtitited; wherein a oe 
can ſay, this Year, or this Month, or this 
Day, ſuch a tacit Conſent Was compleated 
and concluded: for Circumſtances may make 
great Variation in the Sufficiency of the E. 
vidence of ſuch an Aſſent; yet by a long 
and quiet Trac of peaceable Submiſſion to 
the Laws and Government of the Victor, 
Men may reaſonably conjecture, that the 
Conquer d have relinquiſſi d their Purpoſe of Not. 
= Eo by Fores what b Force they fall! 
oft | 

ut ſtill all e is intended of: A lawful 
Conhueſt by a Foreign Prince or State, and 
not an Uſurpation by a Subject, either u 
his Prince or Fellow Bubject, for ſeveral A. 
ge and Deſcents do not purge the bar 
1 Ineſs of ſuch an Uſurpation. 


2. The Secondly Covcerbing 1 the ſeveral Kinds of OT 


Kinds and Conquelts, and their Effects, as to the Al. Wie 
Effeets of teration of Laws by the Victor. There 
ſeems to be a double kind of Conqueſt; 

which induces a various Conſideration touch. 
ing the Change of Laws, viz. Ficłoria in 
Neem & Populi, & Viforib in Regem tantum. 
The Conqueſt over the People or Country, ut 
is when the War is denounced by à Prince Pls 
or State Foreign, and no Subject, and when el 
the Intention and Denunciation of the War Nec 

is againſt the King and People or Country,  - 
and the Pretenfion of Title is by the Sword, I F 
or ure Bolli; 4 ſuch were moſt of the Con- It a 
queſts of ancient Monarchs. vis. The A/) rel 
42a, Pey an, Grecian, and Roman Conqueſts; thei 
iid i in ich Caſes, the Acquiſitions | = = 
ictor 
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Ch. 5 Common Law of England. » 

or were abſolute and univerſal; he gained 

the Intereſt and Property of the very Soil! 

f the Country ſubdu'd'; which the Victor 
ight, at his Pleaſure, give, ſell, or arrentt:: 

je gain d a Power of aboliſning or changg 

Ing their Laws and Cuſtoms, and of giving 
ew, or of impoſing the Law of the Vi- 

tor's Country. But altho' this the Con- 

queror might do, Fet a Change of the Laws / 

of the conquer'd Country was rarely univer 

ſally: made, eſpecially by the Romans : Who, 

hough in their -own 13 Colonies, 

planted in conquer d Countries, they ob- 

erv'd the Roman Law, which poſſibly might 

V Degrees, without any rigorous Impoſi- 

jon, gain and inſinuate themſelves into 

he conquer d People, and ſo gradually ob- 

tain, and inſenſibly conform them, at leaſt 

0 many of them as are conterminous to 

he Colonies and Garriſons, to the Roman 

Laws; yet they rarely made a rigorous and 
ee Change of the Laws of the con- 

uer d Country, unleſs they were ſuch as 

ere foreign and barbarous, or altogether 

inconſiſtent with the Victor's Government: 

ut in other Things, they commonly in- 8 

aulg d unto the Conquered, the Laws and 9 5 

Religion of their Country upon a double 
El.... 2 ker 3 00G! 
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Firft, On Account of Humanity, thang 
t a-hard and over-ſevere Thing to impoſe 
reſently upon the Conquered a Change of 8 
heir Cuſtoms, which long Uſe had made 


1 S 
0 
4 
: 4 
8 
Ly 
1 E 
"Ly 
5 
1 
IF 
- 9 
8 
1 1 
I WA” ba 
8 "180 
_ So - 
4 
> 
© 
| 1 
= iz oo 


0 lear to them, And, 2dly, Upon the W * | 
's of | 


I" A- — Prong, 
. RN \—_ ed mer — inert og ao . * 
— n r 


—ͤ !—— — —— — 
ELIT 4 


* > v — 
WIE FS Mb 
0 SC on 00% — 


* % a * 

. . , #4 * 4 
; * . * . ä 1 
=, I . ae 
1 2 * * \ ; 8 

* 
WE: ; 
” 
„ 28 


The Re- 
mans in- 
dulg'd 
the Van- 


their 


J . Religion. 


— 


nn — Res 9/773, RPE NI 
; : 8 1 HY ad Lo n EEG CLE 
= 1 = n NS + - # xz If Wo 
Ng BS 5 Sy. es. . 5 19 + putt 1 
* 9-2 * E 7 - FS n 8 
4 % . {05% 7 
, Fs + 


. . 8 4 . 9 l - od , 
, 3 y N + 4 3 N ; ; 5 ; 2 We 
F "Mp : 6 IT, iy: 2 þ 0 
, ! 77 BS 
oF 0 ; 2 g The 7 Þ.” e 
” oo » _ 95 . IX. ws * e $ wy” 
X © "ad £2 EEE ; TEUWTF Y UF G61 
1 * > 
K . 


Laws and 


tdhheir Religion and Laws, ſo far forth : 
conſiſted with the Safety and Security d 


not only of ſome Criminal Proceedings, bu 
evenof Capital in ſome Caſes, as appears h 
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ef Prudence; for the Romazis. being a wil 
and experienc'd People, found that choſe 
Indulgences made their Conqueſts the mon 
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qui ſh'd in eaſy, and their Enjoyments thereof the More 


firm, whenas a rigorous Change of the Law 
and Religion of the People would render 


them in a reſtleſs and unquiet Condition, 


and ready to lay hold of any Opportunity 


of Defection or Rebellion, to regain. thei 


aneient Laws and Religion, which ordinary 
People count moſt dear to them; (though 


at this Day the Indulgence of a Pagamj 
Religion is not us d to be allow 'd by any 

Chriſtian Victor, as is obſerv'd in Calvin 
Caſe in the Seventh Reportz) and to give 
One Inſtance for all, it was upon this Ac 
/ bunt, That though the Romans had wholly 
ſubdu d Syria and Paleſtine, yet they allow! 
to the Inhabitants the Fews, &c. the Uſe d 


the Victor's Intereſt: And therefore, thougl 
they reſerv'd to themſelves the Cognizana 
of ſuch Cauſes as concern'd themſelves ther 
Officers or Revenues, and ſuch Caſes as might 
-otherwiſe ' diſturb the Security of their En 
pire, as Treaſons, Inſurrections, and the like 
yet tis evident they indulg d the People d 
the Jews, &c. to judge by their own Lay 


N the Hiſtory of the Goſpels, and Acts of ti 
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Religion; 
and of 


ſer yd. Again, 


| Conquerors 
eontinu d diſtinct, 
tion, Uſtige" and . the Laws and 
Rights of the conquer 4 Pebple were in a 


therefore was ref umable by the Victor, un- 


leſs there inte erven d any Capitulation be- 
tween” the Conqueror and the Conquered 
to the e 

cially i 
compleat Conqueſt, but rather a Dedition 


which was frequent, eſpe- 
ales,” when it was not a 


thoſe 


1291 Conqueſt 4 | 


and Capi- 
tulations 


upon Terins and Capitulations, agreed be- 


tween, the Conqueror and the Conquered ; 
wherein Ufrally the yielding Party Med 


Greg the Enjoyment of their Laus and 
and then by the. Laws of Nature 
tions, both which oblige to the 
Obſer vation of Fs Aith and Promiſęs, thoſe 
Terms anfl Fa PRlkeay, Were to be: ob- 

2dy. When» after: à full 
Conqueſt, the ie d People Wein ifs 
much Courage | and Power as: began to put 
them in a Capacity of regaining their for- 
mer Laws and Liberties: © This commonly 


been incorporated with the conquering Peo- 


ple, whereby they had worn out the very 


Marks and Diſeriminations hetween the 
d the may ane: and if they 
et by à long Preſcrip- 


Mater ſetthed, and che long Permiſſion of 
the Conquerors nora to a! tacit Con- 
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to themselves, hy the "Articles of their De. 


was the Occaſion of Terms and Capitula- 

tions between the- Conquerors and Conque- 
red. Again, dy. When by long Suc- 
| ceſſion of Time, the Conquered” had: either | 
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The Re- of Prudence; for the Romans being a wile 
I ” 3 and experiencd People, found that thoſe 
the Van- Indulgences made their Conqueſts the more 


qui ſh'd in eaſy, and their Enjoyments thereof the mon 


their firm, whenas a rigorous Change of the Laws 


= 5g and Religion of the People would render 


them in a reſtleſs and unquiet Condition, 
and ready to lay hold of any Opportunity 
of Defection or Rebellion, to regain then 
ancient Laws and Religion, which ordinary 
People count moſt dear to them; (though 
at this Day the Indulgence of a Pagani 
Religion is not us d to be allow'd by an 
Chriſtian Victor, as is obſerv'd in Calvin 
Caſe in the Seventh Report;) and to gin 
One Inſtance for all, it was upon this Ac 
; count, That though the Romans had wholl 
ſubdu d Syria and Paleſtine, yet they allow. 
to the Inhabitants the Fews, &c. the Uſe « 
their Religion and Laws, ſo far forth 1 
conſiſted with the Safety and Security 
the Victor's Intereſt: And therefore, thous 
they reſerv'd to themſelves the .Cognizanc 
of ſuch Cauſes as concern'd themfelves the 
Officers or Revenues, and ſuch Caſes as mig 
otherwiſe diſturb the Security of their En 
pare, as Treaſons, Inſurrections, and the like 
yet tis evident they indulg d the People 
the Jews, &c. to judge by their own La 


not only of ſome Criminal Proceedings, d 
even of Capital in ſome Caſes, as appears 
the Hiſtory of the Goſpels, and Acts of 
. IApatttes. _s ir ets 
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Ch. 3. ' Commin Law of England. 81 

122 But ſtill this Was but an Indulgence, and Conqueſt N 
therefore was reſumable by the Victor, un- ubon 

leſs there interven d any Capitulation be. 4d Capi 
tween the Conqueror and the Conquered tulations 
to the contrary; which was frequent, eſpe- 

cially itt thoſe Caſes, when- it was not a | 
compleat Conqueſt, but rather a Dedition | 
upon. Terins and Capitulations, agreed be- 
tween. the Conqueror and the Conquered ; / 

wherein tiſually the yielding Party ſecur © 

to dan es, by the Articles of their De. 
dition, the Enjoyment of their Laws and 
Religion; and then by the Laus of Nature WM 
and of Nations, both which oblige to the _ 
Obſervation of Faith and Promiſes, thoſe ä 
Terms anfl Capitulations, were to be ob- 
Ferv'd, Again, 2dy. When after à full 
Conqueſt, the conquer'd People reſum'd ſo 
much Courage and Power as began to put 
them in a Capacity of regaining their for- 
mer Laws and Liberties: This commonly 
was the Occaſion of Terms and Capitula- 
tions between the Conquerors and Conque- 
red. Again, 3dly. When by long Suc- 
ceſſion of Time, the Conquered had either 
been incorporated with the conquering Peo- 
ple, whereby they had worn out the very 
Marks and Diſeriminations hetween the 
Conquerors and the Conquered; and if they .. 
continud diſtinct, yet by a long Preſcrip- _ 
tion, Uſage and Cuſtom, the Laws and 1 
Rights of the conquer d People were in a 
Manner ſettled, and the long Permiſſion of 
the Conquerors amounted to a tacit Con- 
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not the 
People. 
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BB The Hiſtem ef tb Ch. 5. 
eien or Capitulation, for the Enjoyment | 


E their Laws and Liberties. 


But of this; more than ati is ſaid, be. 


cauſe it will appear in what follows, That 


illiam I. never made any ſuch Conqueſt of } 


England. 


Conqueſt Secondly, Therefore I come to the ſecond 
over the Kind of Conqueſt, viz. That which is only 
King, but J/3Goria in Regem: And this is where the 
Conqueror either has a real Right to 
the Crown or chief Government of a 
Kingdom, or at leaſt has or makes ſome 
Pretence of Claim thereunto; and, in Pur- 
ſuance of ſuch Claim, raiſes War; and by 
his Forces, obtains what he ſo pretends 2 
Title to. Now this kind of Conqueſt 
does only inſtate the Victor in thoſe 
Rights of Government, which the con- 
quer d Prince, or that Prince to whom. the 


Conqueror pretends a Right of Succeſſion, 


had; whereby he becomes only a Succeſſor 
Fure Belli, but not a Victor or Conqueror 
upon the People; and therefore has no more 
Right of altering their Laws, or taking 
away their Liberties or Poſſeſſions, than 
the conquer'd Prince, or the Prince to 
whom he pretends a Right of Succeſſion, 
had; for the Intention, Scope and Effect 
of his Victory extends no farther than the 
- / Succeſſion, and does not at all affect the 
| Rights of the People. The Conqueror is, 


as it were, the Plaintiff, and the conquer d 


Prince is the Defendant, and the Claim is 
| a Claim 
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z Claim of Title to the Crown z and be- 
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2 


cauſe each of them pretends a Right to the 


ere is no other compe- 


Sovereignty, and t 


tent Trial of the Title between them, 
they put themſelves upon the great Trial 


by Battel ; wherein there is nothing in 


Queſtion touching the Right of the People, 
but only touching the Right of the Crown, 
and that being decided by the Victory, 
the Victor comes in as a Succeſlor, and not 
Jure Victoria, as in Relation to the Peo- 
ples Rights ; the moſt Sacred whereof are 
their Laws and Religion. 


Indeed, thoſe that do voluntarily aſſiſt the 


conquer d Prince, commonly undergo the 


ſame Hazard with him, and do, as it were, 
put their Truſt upon thg! Hazard and Iſſue 
af the ſame Trial, and therefore commonly 


fall under the ſame Severity with the Con- 


quer d, at leaſt de fadto; becauſe, perchance 


the Victor thinks he cannot be ſecure with- 


out it: But yet Uſage, and indeed common 
Prudence, makes the Conquerors uſe great 


Moderation and Diſcrimination in Relation 
to the Aſſiſtants, of the conquer d Prince; 
and to extend this Severity onlyto the emi- 
nent and buſy Aſſiſtants of the Conquer d, 
and not to the Gregarii, or ſuch as either by 
Conſtraint or by Neceſſity were enforc'd to 
ſerve "againſt him; and as to thoſe alſo, on 
whom they exerciſe their Power, it has been 
rarely done Jure Belli aut Victoria, but by 
a judiciary Proceeding, as in Caſes of Trea- 
ſon, becauſe now the great Trial by Battel 
has pronounced for the Right of the Con- 
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How the 
Laws 
ſtood at 
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Entry. 
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was in his Pretenſion or Claim. We ſhall 
ſee the Inſtances hereof in what follows. 


Tbirdiy, As to the third Point, How the 


Laws of England ſtood at the Entry of King 


William I. And it ſeems plain, that at the 


Time of his Entry into England, the Laws, 
commonly calld, The Laws of Edward the 
Confeſſor, were then the ſtanding Laws of 
the Kingdom. . Hoveden tells us, in a Di- 
reſſion under his, Hiſtory of King Henry II. 


that thoſe Laws were originally put together 
by King Edgar, who was the Confeſſor's 


_ Grandfather, viz. Verumtamen poſt mortem 


ipſius Regis Edgari 09; ad Coronationem Sandi 
Regis Edvardi, quod Tempus continet Sexaginta & 
Septem Annos, prece (vel pretio)Leges ſopita ſunt & 
penitus pratermiſſe, ſed poſtquam Rex Edvardus 
in Regno fuit ſublimatus, Conſilio Baronum Anglia, 


TLegem, Annos Sexaginta & Septem ſopitam, ex- 


citavit & confirmavit, & ea Lex fic confirmata 
vocata eſt Lex Sancti Edvardi, non quod ipſe 
prius inveniſſet eam, ſed cum pratermiſſa fuiſſet & 
obliviom penitus dedita, a morte avi ſui Regis 
Edgar, qui primus inventor ejus fniſſe dicitur, 
uſque ad ſua Tempora, viz. Sexaginta & Septen 
Amos. And the ſame Paſlage in totidem Ver- 
bis is in the Hiſtory of Lichfeld, cited in 
Sir Robert Twiſden's Prologue to the Laws of 
King Villiam I. But although poſſibly thoſe 
Laws were colle&ed by King Edgar, yet it 
is evident, by what is before ſaid, they were 
augmented by the Confeſſor, by that = 
= 5 5 tra 
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„ tra& of Laws before-mention'd, which he 
made out of that Threefold Law, that ob- 
tain'd in ſeveral Parts of England; viz. The 
Daniſb, the Mercian, and the #cft-Saxon Laws. 
This Manual (as I may call it) of Laws, 
. | ſtyrd, The: Confeſſor's Laws, was but a ſmall 
„volume, and contains but few Heads, be- 
a ing rather a Scheme or Directory touching 
ſome Method to be obſery'd in the Diſtribu- 
tion of Juſtice, and ſome particular Proceed- 
cl ings relative thereunto, eſpecially in Matters 


of Crime, as appears by the Laws them- 
I {elves, which are now printed in Mr. Lam- 
r Ml Gard 's Saxon Laws, p. 133. and other Places; 
yet the Engliſh were very zealous for them, 
„no leſs or otherwiſe than they are at this 
: Time for the Great Charter; inſomuch, that 
they were never fatisfy'd 'till the ſaid Laws 
; | were reinforcd and mingled for the moſt 
Part with the . Coronation Oath of King 
William I. and ſome of his Succeſſors. 


| And this may ſerve ſhortly touching this 
ſe third Point, whereby we ſee that the Laws 


5 that obtain d at the Time of the Entry of 

: King V illiam I. were the Engliſh Laws, and 

„ principally thoſe of Edward the Confeſſor. 

i Fourthly, The Fourth Particular is, The 

n Pretenſions of King William I. to the Crown 4%. Que- 


of | of England, and what Kind of Conqueſt he no 
> made; and this will be beſt render d and un- 3 
it derſtood by producing the Hiſtory of that Conqueſt 
Buſineſs, as it is deliver'd over to us by the Wiikam l. 
ancient Hiſtorians that liv'd in or near wade. 
g „„ 073 


86 


this. 


The Hiflory of the Ch. 5. 
that Time: The Sum, or Totum whereof is 


King Blind the Confeſſor having no 
Children, nor hke to have any, had three 


| Perſons related to him, whom he principal. 


ly favour'd, viz. I/, Edgar Atheling, the 


Son of Edward, the Son of Edmund Tronfide, 


Matt. Paris, Anno 1066. Edmundus autem latus 


ferreum, Rex naturalis de ſtirpe Regnum genuit Ed. 
wardum, & Edwardus gemit Edgarum cui de 
jure debebatur Regnum Anglorum. 2dly, Ha. 
rold, the Son of Goodwin, Earl of Kent, the 
Confeſſors Father-in-Law, he having marry d 


Earl Goodwin s Daughter: And, 2dly, Villian 
Duke of Normandy, who was ally'd to the 
Confeſſor thus, viz. William was the Son of 
Robert, the Son of Richard Duke of Nor- 
mandy, which Richard, was Brother unto the 
Confeſſor's Mother. Vide Hoveden, ſub in. 
itio Anni primi Willielmi prini. | 
There was likewiſe a great Familiarity, 
as well as this Alliance, between the Con- 
feſſor and Duke William; for the Confeſlor 


had often made confiderable Reſidences in 


Normandy. And this gave a fair Expectation 
to Duke Villiam of ſucceeding him in this 
Kingdom: And there was alſo, at leaſt 
pretended, a Promiſe made him by the Cor 
feſſor, That Duke Villiam ſhould ſucceed 
him in the Crown of England ; and becauſe 


Harold was in great Favour with the King, 
and great Power in England, and there 
fore the likelieſt Man by his Aſſiſtance to 
advance, or by his Oppoſitioh to hinder or 
temperate the Duke's Expectation, there 
Was 
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he who! thereupon began to ſet up for himſelf : 
10 Whereupon Edgar, with his two Siſters, fled 
am into Scotland; where he, and one of his | 
hel Siſters, dying without Iſſue, Margaret, his : 
of other Siſter and Heir, marry'd Malcolm, 
„King of Scots; whence proceeded the Race | 
hel of the Scottzh Kings. ] * 
a 2. Harold, who having at firſt rais'd a 

Power, under Pretence of ſupporting and 
ty, preſerving Duke William's Title to this King- 
oh. dom, and having by Force ſuppreſs'd Edgar, ; 
ſor he thereupon claim'd the Crown to himſelf; 
in and pretending: an Adoption or Bequeſt of 
ion! the Kingdom, unto him by the Confeſſor, 
his | he forgot his Promiſe made to Duke Villiam, 
ail anduſurp'd the Crown, which he held but the 
>| Space of nine Months and four Days. 
eed Hoveden. ; n 
uſe 3. William Duke of Normandy, who pre- 
ng, tended a Promiſe of Succeſſion by the Con- 
ere: feſſor, and a Capitulation of Stipulation by 
toll Harold for his Aſſiſtance; and had, it ſeems, 


G 4 ſo 


2 

vas a Contract made between the Duke Three 1 
and Harold in Normandy, in. the Confeſſor's r | 

ol Life-time, «That Harold ſhould, after the the Cr. of 1 
et Confe eſſe or's Death, aſſiſt the Duke in obtain- England. 7 
Ling the Crown of England, (Vide Brompton, [ 
he Hoveden, &c.) Shortly after which, the #4 
1 Gnfefſor dy'd, and then ſtepp d up the three |. 
WW Competitors to the Crown, viz. | x 
4. 1. Edgar Atheling, who was indeed fa- 4 
4 vourd by the Nobility, but being an In- = 
1 fant, was overborn by the Power of Harold, 4 
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o far intereſted the Pope in Favour of his 
Pretenſions, that he pronounc'd for / illiam 
againſt both the others. ett Yo | 


* * 


Hereupon the Duke makes his Claim to 


the Crown of Exgland, gather d a power- 
ful Army, and came over, and upon the 14th 
of October, Anno 1067, gave Harold Battel, 


and overthrew, him at that Place in Suſſex, 


where William I. afterwards founded Battel- 
Abbey, in Memory of that Victory; and 
then he took upon him the Government of 
the Kingdom, as King thereof, aud upon 
Chriſtmas following was ſolemnly crown d 
at Meſtminſter by the Archbiſhop of Tork ; 


and he declard at his Coronation, ' That he 
; claim'd the Crown, not Jure Belli, but Fure 
Succeſſionis; and Brompton gives us this Ac- 


count thereof, Cum nomen Tyranni exhorreſceret, 
nomen Legitimi principis induere vellet, pe- 
tiit conſecrari; and accordingly, ſays the ſame 
Author, the Archbiſhop of Tork, in Reſpect 
of ſome preſent Incapacity in the Archbt- 


ſhop of Canterbury, Munus hoc adimplevit, ipſumg; 


Gulielmum Regem ad jura Eccleſiæ Anglicans 


tuenda & con ſer vanda, populumque ſuum redte re. 
gendum, & Leges rectas ſtatuendum, Sarcamento 


ſolemniter adſtrinxit; and thereupon he took 
the Homage of the Nobility. | 
This being the true, though ſhort Ac- 
count of the State of that Buſineſs, there 
neceſſarily follows from thence theſe plain 
and unqueſtionable Conſequences. 


Firſt, That the Conqueſt of King il. 
lam 1. was not a Conqueſt upon the Coun- 


try 


ch. 5, Common Law. of England. 

ry or People, but only upon the King of 
t, in the Perſon of Harold, the Uſurper; 
for William I. came in upon a Pretence of 


itle of Succeſhon to the Confeſſor; and 
he Proſecution and Succeſs of the Battel 


Claim of Succeſſion, and to remove Harold, 
as an unlawfal Uſurper upon his Right: 
which Right was now decided in his Fa- 


vour, and determin'd by that great Trial 
by Battel. | 
| WM Secondly, That he acquird in Conſequence 
| Wthereof no greater Right than what was 
; Jin the Confeſſor, to whom he pretended a 
Right of Succeſſion; and therefore could 
Ino more alter the Laws of the Kingdom 
- Mupon the Pretence of Conqueſt, than the 
„ (onfeſſor himſelf might, or than the Duke 
- himſelf could have done, had he been the 
e Juue and rightful Succeſſor to the Crown 
t in Point of Deſcent from the Confeſſor; nei- 
ther is it material, whether his Pretence 
3 Nuere true or falſe; or whether, if true, it 
& Nit were available or not, to entitle him 
e- to the Crown; for whatſoever it was, it was 
to ſufficient to direct his Claim, and to quali- 
k Ify his Victory fo, that the Jus Belli there- 
by acquird could be only Victoria in Regem, 
-d non in Populum, and put him only in the 
re State, Capacity and Qualification of a Suc- 
in Wceflor to the King, and not as Conqueror 
of the Kingdom. I 
Thirdly, And as this his antecedent Claim 
i. kept his Acqueſt within the Bounds of 2 
n- ucceſfor, and reftrain'd him from the un- 
17 | limited 


ne gave to Harold, was to make good his 
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— |: limited bounds and Power of a Conqueror; 

= Corona- fo his ſubſequent Coronation, and the Oath 

| tion Oarh. by him taken, is a farther unqueſtionable 

| | Demonſtration, that he was reſtrain'd with. 

= in the Bounds of a Succeſſor, and not en- 

ii larg'd with the Latitude of a Victor; for 

1 at his Coronation, he binds himſelf by a} 

= folemn Oath, to preſerve the Rights of the 

= Church, and to govern according to the 

1 Laws, and not abſolutely and unlimited. 
ly, according to the Will of a Conqueror. 

> Fourtbly, That if there were any Doubt 

whether there might be ſuch a Victory as 

might give a Pretenſion to him, of altering 

Laws, as governing as a Conqueror; yt 

to ſecure from that poſhble Fear, and to 

avoid it, he ends his Victory in a Capitu- 

lation; namely, he takes the ancient Oath 

of a King unto the People, and the People 

reciprocally giving or returning him that 

Aſſurance that Subjects ought to give their 

Prince, by performing their Homage to hin 

al as their King, declard by the Victory he 

1 had obtain'd over the Uſurper, to be the 

11 Succeſſor of the Confeſſor - And conſequently, 

xt there might be any Pretence of Conqueſt 

over the Peoples Rights, as well as ova w 

Harold's, yet the Capitulation or Stipulation an 

removes the Claim or Pretence of a Conque T. 

ror, and enſtates him in the regulated C 

pacity and State of a Succeſſor. And upon 

all this it is evident, That King William I 

could not abrogate, or alter the ancient 

Laws of the Kingdom, any more than . 

| | 1 
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ne had ſucceeded the Confeſſor as his lawful = x 

Heir, and had acquir d the Crown. by the 

WW peaceable- Courſe of Deſcent, without any 

Sword drawn. ' Topo 

And thus much may ſuffice to ſhew, that 

King Villiam I. did not enter by ſuch a 

2 Right of Conqueſt, as did or could alter 

e the Laws of this Kingdom. 

ll Therefore I come to the laſt Queſtion I 5. Que. 

propos d to be conſider d, viz. Whether de tion. 
Fado there were any Thing done by King ether 

bi iniam I. after his Acceſſion to the Crown, 7 © 8 

ain reference either to the Alteration or Laws, 

2 Confirmation of the Laws, and how and 

«a in what Manner the fame was done: And 

vl this being a Narrative of Matters of Fact, 

I ſhall divide it into thoſe two Inquiries, viz. 

th /. What was done in Relation to the 

Lands and Poſſeſſions of the Engliſh : And 

ay 2d). What was done in Relation to the 

er Laws of the Kingdom in general; for both 

of theſe will be neceſſary to make up a clear 

Narrative touching the Alteration or Suſ- 

penſion, Confirmation, or Execution of the 

Laws of this Kingdom by him. s 

Firſt, Therefore touching the former, viz. 

What was done in Relation' to the Lands 

and Poſſeſſions of the Engliſh. Theſe two 

Things muſt be premisd, viz. Firſt, a 

Matter of Right, or Law ; which is this, 

That in caſe this had been a Conqueſt up- 

on the Kingdom, it had been at the Plea- 

ſure of the Conqueror to have taken all the 

Lands of the Kingdom into his own Poſleſ- 

ſion, to have put a Period to all former 

— Titles, 
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Titles, to have cancefd all former Grants 
and te have given, as it were, the Date 
and Original to every Man's: Claim, ſo ag 
to have been no higher nor ancienter than 
ſuch his Conqueſt, and to hold the ſame by 
a Title deriv d wholly from and under him. 


I do not fay, that every abſolute Conque. 


ror of a Kingdom will do thus, but that 
he may if he will, and have Power to 
effect it. N 20609 7% 

Secondly, The ſecond Thing to be premis d 
is a Matter of Fact, which is this: That 


Duke Villiam brought in with him a great 


Army of Foreigners, that would have er- 
pected a Reward of their Undertaking, 
and therefore were doubtleſs very craving 
and importunate for Gratifications to be 
made them by the Conqueror. Again, it is 
very probable, that of the Exglih themſelves, 
there were Perſons of very various Condq:- 
tions and Inclinations; ſome perchance did 
adhere to the Duke, and were Aſſiſtant to 
Him openly, or at leaſt under hand, towards 
the bringing him in; and thoſe were {ſure 
to enjoy their Poſſeſſions privately and 
quietly when the Duke prevail'd. Again, 
fome did without all Queſtzon adhere to 
Harold, and thoſe in all Probability were 
feverely dealt with, and diſpoſſeſs d of their 
Lands, unleſs they could make their Peace. 
Again, poſhbly there were others who af 
fiſted Harold, partly out of Fear and Com. 
pulſion; yet thoſe, poſſibly, if they were ol 
any Note or Eminence, far little better 
than the reſt. Again, there were ſome that 
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probably ſtood Neuters, and meddled not; 
and thoſe, though they could fiot expect 
much Favour, yet they might in Juſtice ex- 
pect to enjoy their own. Again, it muſt 
needs be ſuppos d, That the Duke having 
ſo great an Army of Foreigners, ſo many 
ambitions and covetous Minds to be ſatiſ- 
fyd, fo many to be rewarded in Point of 
Gratitude; and after ſo great a Concuſſion 
as always happens upon the Event of a Vi- 
0 ctory, it muſt needs, upon thoſe and ſuch 
it kke Accounts, be evident to any Man that 
conſiders Things of this Tao ® there 
were great Outrages and Oppreſſions com- 
mittel by the Victor's Soldlers and their 
Officers, many falſe Accuſations made a- 
gainſt innocent Perſons, great Diſturbances 
and Evictions of Poſſeſſions, many right 
Owners being unjuſtly thrown out, and 
conſequently many Occupations and U ſur- 
pations of other Men's Rights and Poſſeſ- 
fions, and a long while before thoſe Things 
could be reduc'd to any quiet and regular 
vv.. CO 
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Theſe general Obſervations being pre- What was 
miſed, we will now ſee what de Facto was done after 
done in Relation to Men's Poſſeſſions, in 60 2 
Conſequence of this Victory of the Duke. 3 


Firſt, It is certain that he took into his r. 
Hands all the Demeaſn Lands of the Crown, 
which were belonging to Edward the Con- 
feſſor, at the Time of his Death, and avoid- 
ed all the Diſpoſitions and Grants * 
a made 


* 
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made by Harold, during his ſhort Reign; Man 

and this might be one great End of his Nveſ 

making that Noble Survey in the fourth 

Tear of his Reign, call'd generally Doonſ: Were 

= day Read, in ſome Records, as Rot. Vinton, ter 

= - Sc. thereby to aſcertain what were the dec 

= Poſſeſſions of the Crown in the Time of cre 

= the Confeſſor, and thoſe he. entirely re. chi 

= ſumd : And this is the Reaſon why in une 

= - Jome of our old Books it is ſaid, Ancient Mtio 

Demeaſn is that which was held by King Wque 

. 8 the Conqueror; and in others tis yet 

ſaid, Ancient Demeaſn is that which was i 

held by King Edward the Confeſſor, and both No 

true in their Kind; and in this Reſpect, viz, Wit : 

That whatſoever appeard to be the Con. Nveſ 

| Feſſor's at the Time of his Death, was af: 

| ſumd by King William into his own Poſ: Naft. 
„ 5 V 

2 Secondly, It 18 alſo certain, That no Per- Hbef 

ſon ſimply, and quatenus an Engliſh Man, Wtwc 

was diſpoſſeſs d of any of his Poſſeſſions Re. 

and conſequently their Land was not pre. Nas 

tended | unto as acquird Jure Belli, which Nef 
appears moſt plainly by the following Ev 
ences, VIZ. „ | 


Firſt, That very many of thoſe Perſons 
that were poſſeſs d of Lands in the Time of 
Edward the Confeſſor, and ſo return'd up- Hdd 
on the Book of Doomſday, retain'd the ſame 
unto them and their Deſcendants, and Walz 
ſome of their Deſcendants retain the ſame Nor 
Poſſeſſions to this Day, which could not Wan: 
have been, if preſently Jure Belli ac Victoria Bel 


uni 
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. er ſalis, the Lands of the Engliſh had been 4 
$ Wyeſted in the Conqueror. And again, 2 
u Secondly, We do find, that in all Tunes 9 
. Weven ſuddenly after the Conqueſt, the Char- Wt 
„ ters of the ancient Saxon Kings were plea- ; 
e MWded and allowd, and Titles made and fig 
created by them to Lands, Liberties, Fran- i 
> Mchiſcs, and Regalities, affirm'd and adjudg'd 4 
n under Villiam I. Yea, when that Excep- I 
t Mtion has been offer d, That by the Con- 

g Wqueſt thoſe Charters had loſt their Force, 


yet thoſe Claims were allow 'd as in 7 E. 3. 1 
Fines, as mention d by Mr. Selden, in his 
Notes upon Eadmerus, which could not be, 


z. Mit there had been ſuch a Conqueſt as had 
„ Mvcſted all Mens Rights in the Conqueror. 

{- W Thirdly, Many Recoveries were had ſhortly 
{- Waiter this Conqueſt, as well by Heirs as Suc- 


ceſſors of the Seizin of their Predeceſlors 
before the Conqueſt. We ſhall take one or 
wo Inſtances for all; namely, that famous 
Record apud Pinendon, by the Archbiſhop of 
Canterbury, in the Time of King William I, 
ff the Seizin and Title of his Predeceſſors 9 
before the Conqueſt : See the whole Proceſs = 
and Proceedings thereupon in the End of = 


Mr. Selden's Notes upon Eadmerus ; and ſee FI ST” i 
pelman's Gloſſary, Title Drenches. Upon theſe St . 
of Hinſtances, and much more that might be — — = 
b. Fdded, itis without Contradiction, That the l e 1 | 
ne Rights and Inheritances of the Engliſh quatenus Aj 
nd Wales, were not abrogated or impeach'd by this =_ 
ne Monqueſt, but continu'd notwithſtanding the _ 
ot lame; for, as is before obſerv'd, it was Jure 4 
1s Well: quoad Regem, ſed non quoad Populum. = 
nl Ws But | q 
=_ 
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What Per- 
ſons . I. 


di ſpoſſeſ- 
ſed. 


ah. T6 gratify thoſe that aſſiſted hi 


Efſtates of ſuch as had appear d open Ent 


3 4 ak * r * N 
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Thb Hiſtor of the Ch. 
But to deſcend to ſome Particulars: The 
Engliſh Perſons that the Conqueror had t 
deal with, were of three Kinds, viz. Firſ 
ſuch as adherd to him againſt Harold the 
Uſurper ; and, without all Queſtion, tHoſt 
continu'd the Poſſeſſion of their Land 
and their Poſſeſſions were rather encreas{ 
by him, than any Way diminiſh'd. Second 
ly, Such as 2dherd to Harold, and opposl 
the Duke, and fought againſt him; and 1 
doubtleſs, as to thoſe, the Duke, after It 
Victory, us d his Power, and diſpoſſeſs” 
them of their Eſtates : Which Thing is uſuul 
upon all Concluſions and Events of thy F 
Kind, upon a double Reaſon; 1f. To ſecunW* 
himſelf againſt the Power of thoſe that op 
pos'd him, and to weaken them in they 
Eſtates, that they ſhould not afterwards be 
enabled to make Head againſt him. An fy 


and to reward their Services in that Exye 
dition; and to make them firm to his I 
tereſt, which was now twiſted with thei 
own: For it can't be imagin'd, but that tht 
Conqueror was aſſiſted with a great Co 
pany of Foreigners, ſome that he favour! Fi 
{ome that had highly deſerv'd for ther 

Valour, ſome that were neceſſitous Soldie 1 
of Fortune, and others that were eithe ſy 
ambitious or covetous : All whoſe Deſirslſ** 
Deſerts, or Expectations, the Conquer 
had no other Means to ſatisfy, but by thi 


mies to him; and doubtleſs, many innoce 


Perſons ſuffer d in this Kind, under 9 a 
| e oi 1 


} Þ 
* 
£ * 
* 
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ion d great Exclamations by the Writers of 
thoſe Times againſt the Violences and Op- 
preſſions Which were us d after this Victo- 
ty. And, Thirdly, Such as ſtood Neuters, and 
meddled not on either Side during the Con- 
troverſie: And doubtleſs, for Hine Time 
after this great Change, many of thoſe ſuf⸗- 
ferd very much, and were hardly us d in 
their Eſtates, eſpecially ſuch as were of the 
more Eminent Sort. Oe: 
Gervaſius Tilburienſis, who wrote in the 
Time of Hen. II. Libro 19 Cap. Duid Mur- 
drum & quare ſic dictum, gives us a large Ac- 
count af” what he had traditionally learn'd 
touching this Matter, to this Effect, wiz. Poſt 


nem, &c. Nomine autem Succeſſonis à temporibus 
ſubactæ Gentis xihil ibi Vendicarent, &c. i. e. 
After the Conqueſt of the Kingdom, and Sub- 
jection of the Rebels, when the King him- 
ſelf and his great Men had ſurvey'd their 


made, who there were that, fighting 
againſt the King, had ſavd themſelves by 
Flight: From theſe, and the Heirs of ſuch 
as were ſlain in Battle, fighting againſt him, 
all hopes of Succeſſion, or of poſſeſſing 
their Eſtates, were loſt; for the People be- 
ing ſubdu d, they held their Lives as a Fa- 
AW 

But Gervaſe, as he ſpeaks ſo liberally in 
relation to the Conqueſt, and the Subacta 
Gens, as he terms us; ſo it ſhould ſeem, he 


lation: 


"a 


cugpeſtions and Accuſations, which occa- 


Regnz Conquiſitionem & Perduellium Subjectio- 


new Acquiſitions; and ſtrict Inquiry was 


was in great Meaſure miſtaken in this Re- 
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Lands of lation: For it is moſt plain, That thoſe that 
| 1 were not engag d viſibly in the Athitancy 
Kite of Harold, were not, according to the Rule 
| of thoſe Times, diſabled to enjoy their Pol 
ſeſſions, or make Title of Succeſſion to. their 
Anceſtors, or: tranſmit to their Poſterity 


[1 


might be us'd to particular Perſons here 


and there to the contrary./ And this ap- 


pears by that excellent Monument of An. 
tiquity, ſet down in Sir H. Spelman's Gloſſary, 
in the Title of Drenches or Drenges, which 
F ſhall. here tranſcribe; us. 


Edwinus de Sharborne, et quidam alii qu 
ejedti fuerunt e Terris ſuis abierunt ad Congus. 
ſtorem & dixerunt ei, quod nunquam ante con. 
queſtum nec in conqueſtum nec poſt, fnerunt con- 
tra Regem ipſum in Conſilio aut in Auxilio ſel 
tennerunt ſe in pace, Et hoc parati ſunt probare 
gqualiter Rex vellet ordinare, Per quod idem Rex 
Ferit inguiri per totam Anglium fi ita fuit, quod 
quidem probatum fuit, propter quod idem Res 
præcepit ut omnes illi qui fic tenerunt ſe in pact 
in forma pradicta quod ipfi rehaberent omnes 
Terras & Dominationes ſuas adeo integre & in 
pace ut unguam babuerunt vel tenuerunt ante con. 
queſtum. fuum, Et quod ipft in poſterum vocaren 


tur Drenges © 


Church Hut it ſeems the Poſſeſſions of the Church 
Lands not were not under this Diſcrimination, fo 
Confiſca- they being held not in Righy: of the Per 


any Confiſcation by the. Adherence of the 
e Poſſeſſor 


as formerly, tho poſhbly ſome Oppreſſiom 


| * fon, but of the Church, were not ſubject to 
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poſſeſſor to Harold the Uſurper; and there- 

fore, th it ſeems Stigand Archbiſhop of 

Canterbury, at the coming in of Villiam I, 

had been in ſome Oppotition | againſt him, 

eit which probably might be the true Cauſe 

ty hy he performed not the Office of his Co- 

n ronation, which of Right belonged to him, 

e tho ſome: other Impediments were pretend- 

n- alſo poſſibly be the Reaſon: why a conſide- 

13, nble Part of his Poſſeſſions were granted to 

ch Odo Biſhop of Bayonne, but were afterwards 

tecover d by Lanfrauk, his Succeſſor, at Pi- 
nendon, in pleno Comitatu, ubi Rex pracepit 

qm g totum Comnitatum abſque mora — .S 

we Wl bomines Conntatiis: omnes Francigenos & praci- 

om pre Avylos in antiquis Legibus & Conſuetudini- . 

0% Wl ins peritos, in unum convenire. 


+ 


ſd © To this may be added thoſe ſeveral Grants 
are I and Charters\made by King Villiam I. men- 
der tion d in the. Hiſtory of Ely, and in Eadme- 
od ris, for reſtoring to Biſhopricks and Abbeys 
den fuch Lands, or Goods, as had been taken 
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ace away from them, viz. 


u Vilielms Dei gratia Rex Anglorum, Lan- Charters 
en franco Archiepiſcopo Cantuar' & Galfrido Epi. n in 
er ſcopo Conflantiarnm & Roberto Comiti de Ou & Lands to 
Richaydo® flio Comitis Gileberti & Hugom de Churches, 
Monte forti, ſuiſque aliis proceribus Regni Anglia Sc. 
cl ¶ falutem. 'Summonete Vicecomites meos ex meo pra- 
for N cepto, & ox parte mea eis dicite ut reddant Epi- 
'er- ¶ ſcopatibus mers & Abatiis totum Dominium om- 
to reſque Dominic as terras quas de Dominio Epiſco- 
the I futunm meorum, & Abbatiarum, Epiſcopi me: & 
DIS. if He, Abbates 
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Tube Hiftory of the Ch. 5. 
Abbates eis vel lenitate vel timore. vel cupiditat 
dederunt, vel habere conſenſerunt, vel ipſi violenti 


ſua: inde abſtraxerunt, & quod hactenus injuſt 
paſiderunt de Dominio Ecclefiarum mearum. E 
21ft reddiderint ſicut eos ex parte mea ſummont 


bitis, vos ipſos velint, nolint, conſtringite reddere; 


Et quod fi quilibet alius vel aliquis veſtrum quibus 
banc Fuſtitiam impaſui ejuſdem querelæ fuerit 


reddat ſimiliter quod de Dominio Epiſcopatuum vi 


Abbatiarum mearum habuit, ne propter illud quod 
inde aliquis veſtrumbabebit, minus exerceat ſuper 
2neos Vicecomites vol alios, quicunque teneant 
1 Eccleſiarum mearum, quod Precipio, 

Je. e „ W 4 
Moillielmus Rex Anglorum omnibus ſuis fidelibu 
ſuis & Vicecomitibus in quorum Vicecomitatibu 
Abbatia de Heli Terras habet, ſalutem. | Pracipio 
ut Abbatia pred. haheat Omnes conſuetudines ſuas, 


_ ſeilicet Saccham & Socham Toll & Team & In 


fanganethecf, Hamſocna, & Grithbrice Fithwite 
&. Ferdwite infra Burgum & extra & omni 
alias forisfacturas in terra ſua ſuper ſuos homing 
fieut habuit 9 Rex Edwardus fuit vivus 
& mortuus, & ſicut mea juſtone dirationatz 
apud Keneteford per plures Scyras ante mec 


Barbnes, viz. Galfriduni Couſtantientem Ep. & 


. 


Baldewine Abbatem, &c. Teſte Rogero Bigot. 
Villielmis Rex Angl. Lanfranco Archiepo. & 


| Rogero Coniti Moritonie, & Galfrido Cunſmm 


tien. Epo. ſalutem. Mando vobis & .Pracipio 
wt iterum faciatis congregari omnes Scyras qua 
inter fuerunt placito babito de Terris Eccleſig de 
Heli, antequam mea conjux in Normaniam 10 
vii me veniret, cum quibus etiam ſint de Barom- 

5s meis, qui competenter adeſſe poterint & 
Ni — 38 gn | pradidd 
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1 te add n many more cee FT the 


Wg a and m re ef pecially - thoſe 2 


mous Charters in Spelman's Col Uncils, Vol. 2 
Fol. 14, & 165, whereby it 85 


Concili 
epiſcoporum, Epiſcoporum &. Abb datum, & 
FEW Pere Ep N Regal, in{rtuted 
the Courts for holding Pleas of Eccleſiaftick 
Canſes, to be ſeparate and Iftnct- from 


thoſe Courts that had Juriſdiction of ui 


Cauſes. Sed de his plaque atis. 
And thus 1 conclude the Point 1 "belt x pro- 
unded, viz. How King William I. 15 his 
Vittory, dealt. with' dhe Poſſeſſions of the 
Engliſh, 1955 it a 19 that there was 
no Pretence of niverſal Conqueſt, ot 


-that he was a. Vitor in n che 


did he claim the Title of Engliſh Lands upon 


that Account, but only made uſe of his 


Mins 05 thus far, to ſeize the Lands of ſuch 
as h: ed: ag, him Which is univerſal i in 
all Caſes o Vieorice, tho' e the Pre 
tence of Ns 

- Secondly, I erefore 1 come to the ſecont 

reneral Queſtion, vix. What was 9 * in 

elation to the Laws? It is very plain, that 
the King, after his Victory, did, as: all wiſe 
Princes would have done, endeavour to make 


7 A. ſtrigter Union between England and Nor: 


mandy; and in order thereunto, he endex- 
our. als to bring in the Henab inſtead ff he 
on Language, then: us d in e e De- 


bi beravi 


That 


J Norman or French Tongue, which Cuſtom, Laws of 
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liberavit (Gays Holcot ) quem Linguam Saxonis | 
cam paſit 'deſiruere, & Auglicam & Normant- William I. 
cam idiomate concordare & ideo ordinavit quod enden. 
nullus in Curia Regis placitaret niſi in Lingua Uno ® 
Gallica, Sc. From whence aroſe the Practice the Lan. 

of Pleading in our Courts of Law in the guage and 


continud till the Statute of 36 E. 3. c. 15. . 


And as he thus endeavour'd to make a nnd). 
Community in their Language, ſo poſſibly 
he might endeavour to make the like in their 
Laws, and to introduce the Norman Laws 
into England, or as many of em as he thought 
cnvement; and it is very probable, that 
after the Victory, the Norman Nobility and 
Soldiers were ſcatter'd thro the whole King- 
dom, and mingled with the Engliſh, which 
might poſhbly introduce ſome of the Mor- 
nan Laws and Cuſtoms inſenſibly into this 
Kingdom; and to that End, the Conqueror 
did induſtriouſſy 0 the Engliſh and Nor- 
mans together, ſhuffling the Normans into 
Engliſh. Poſſeſſions here, and putting the Eng- 
li into Poſſeſſions in Normandy, and ma- 
king Marriages among them, eſpecially be- 
tween the Nobility of both Nations. 5 
This gave the Ergliſþ..a Suſpicion, that 
they ſhould ſuddenly havea Change of their 
Laws before they were aware of it. But it br 
tell out much better: For firſt, there ariſing 3 
ſome Danger of a Defection of the Engliſh, 1 
ountenancd by the Archbiſhop of Tork in | 
the North, and Frederick, Abbot of St, Albans, 9 
in the South; the King, by the Perſwaſions 
of Layfrank, Archbiſhop of Canterbmy, Pro 1 


104 e gas? ch ] 


£ 6 pacis gd Berkbamftead juravit ſuper Ani 
5 mas reliquias Sancti Albani tactiſqus Sacrofani 
iſh Laws Evangeliis (miniſtrante Juramento Abbate Frede 
1 jon 0 ut bonas & approbatas antiquas Regui Legau Noon 
as ſaudi & pii Anglia Reges ej us Anteceſſ ora, 
i maxime Kex k 2 > iviolabilits dur 
obſervaret ; Et ſic paciſicati ad propria lati receſs. tas, 
ſerunt. - Vide Mat. Paris 1 in Vi ita Frederic A 

| batis Sancti Alban. 
| But altho now, upon this Capitulation Rey 
the ancient Engliſh Laws were confirm'd, Nrat 
and namely, the Laws of St. Edward the Wl ali 
Confeſſor yet it appear 'd not what thoſe {ev 
Laws were: And therefore, in the Fourth WB: 
Year of his Reign, we are told by 3 — 
in a Digreſſion he makes in his Hiſtory un- T. 
der the Reign of King Hen. II. and alſo1 i th 
the Chronicle of Litchfeld. - 
Willielmus Rex, Anno quarto Regni ſuiCorfil Ja 
Baronum ſuorum fecit Summoneri per Univerſa W da 
Conſulatos Anglia rods Nobiles 1 Sapientes & b 
ua Lege eruditos ut eorum jura & conſuetudina I R 
ab ipſis audiret : Electis igitur de ſingulis totiu Il je 
Patris Comitatibus -viri duodecim, J urejurando 
eonfirmaverunt ut quoad © poſſint refo: tramite 
neque ad Dextram neque ad Siniftram parten 
divertentes Legum ſuarum conſuetudinem & ſan 
citam patefacerent, mibil pretermittentes, mibil ad 
dentes, nihil prevaricando mutantes, &c. And 
then ſets down many: of thoſe aucient Laws 
approv'd and confirm d by the King, and 
Commune Concilium; wherein it appears, that 
he ſeems to be moſt pleas d with thoſe Laws 
that came under the Title of, Lex Danica, 
as moſt conſonant to the Norman _—__ 
Sus | ry RA 5 110 
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Ono dudito 'mox univerſi "compatrioti qui Logs 

Merint Triftes effecti, uno niniſter ĩo deprecat 

wit, quatenus per mitteret Leges fibi proprias & 

conſuetudines antiquas babere in quibus vixerunt 

Patres, & ipſt in its nati & nutriti ſunt, quia 

durum valde ſibi foret ſuſcipere Leges igno- 

Jus, & judicare de iis quæ neſciebant; Rege 

pero ad ſteckendum ingrato exiſtente, tandem eum 

per ſecutĩ ſunt, deprecantes quatenus pro Anima 

Regis Edwards, qui eas ſub diem ſuum eis conceſſs- 

rat, Barones & Regnum & cujus orant Leges, non 

aliorum extraneorum cogere quam ſub Legibu: per- 

ſeverare patriis; Unde Conſilio habito Pracatui The Con- 

Baronum tandem acquievit, ce. fears 

Gervaſſus Tilburienſs, who liv'd nearer that Zo, 
wa | * B Confirm 

Time, ſpeaks ſnortly, and to the Purpoſe, 

thus: Propoſitis. Legibus Anglicanis ſecundum 

\  Mtriplicitam earum Diſtinctionem, i. e. Merchen- 

li lage, Weſtſaxon-lage, & . Dane-lage, guaſ- 

ſos Wl dam earnm reprobans, quaſdam” autem appro. 

& Wl bans, Illis tranſmarinas Leges Neuſtris, quas ad 

1 Reg? Pacem tuendam efficaciſime videbantur, ad- 

——_— 5 YE ids 

do / So that by this, there appears to have 

ite WE been a double Collection of Laws, viz. © 

n - Firf, The Laws of the Confeſſor, which 

. were granted and confirm'd by King Fil-. 

ad. ham, and are alſo call'd the Laws of King *© 

nd Villiam, which are tranſcrib'd in Mr. 85 

ws I dex's Notes upon Fadmerus, Page 173. the 

nd Title whereof is thus, viz. © He ſunt Leges 

nat & Confuetudines quas Witlielmus Rex conceſſit 

ws Wl aniver ſo populo Anglia poſt ſubactam Terram; 

ca, ¶ eadem ſuit quas "Edwardus Rex cognatus ej us ob- 

n. ſervabit ante eum: And theſe ſeem to be the 

mes very 
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_ Secondly, There were certain addition 
Laws at that Time eſtabliſhd, which Ga, 
vaſius Tilburienſis calls, Leges Neuſtris qua ef. 
Fcaciſima videbantur ad tuendam Regui pacen; 
which ſeems to be included in thoſe other 
Laws of King William, tranſcrib'd in the 
fame Notes upon Eadmerus, Page 189, 193, 
c. which indeed were principally deſign 
for the Eſtabliſhment of King Villiam in the 


Throne, and for the ſecuring of the Peace 


of the Kingdom, eſpecially: between the 
Engliſh and Normans, as appears by theſe 
Inſtances, vx. es na» 

The Law de Murdro, or the common Fine 
for a Norman or Frenchman ſlain, and the 
Offender not diſcover d: The, Law. for the 
Oath of Allegiance to the King: The In: 
troduction of the Trial by ſingle Combat, 
which many learned Men have thought 
was not in Uſe here in England before il 
liam I. And the Law touching Knights 
Service, which Bra#on, Lib. 2. — to 
be introduc'd by the Conqueror, viz. Quod 
omnes Comites, Milites & Servientes & univerſ 
Geri homines totius Regni habeant & teneant 
fe ſemper bene in Armis & in Equis ut decet, & 
quod 15 ſemper prompti & hene parati ad Ser: 
vitium ſuum integrum nobis explendum & per- 
gendim cum. ſeniper Opus affuerit Jecundum quod 


—— | nobi 


* 5 © 
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bis de Feado debent $9 Tenementis ſuis de Jure 
ſrere & ficut illis flatuimus per Commune Con- 
lum totius Regni naſtri pradidi, & ils dedi - 
ms & conceſi mus in Feodo jure .bereditario. 
herein we may obſerve, that this Con- 
flitution ſeems, to point at two Things, wa, 
The:afſizing of Men for Arms, which, was 
frequent under the Litle De Aſidenda ad Ar- 

, and is afterwards. particularly enforc d 
and rectify d by the Statute of Winton, 13 Ed. 1. 
and next of Conventional. Services reſerv d 
by Temes upon Grants made out of the 

dn or Knight's Service, call'd in Latin, 
Forinſecum, or 1 B 

And Note, That theſe Laws were not 
ace impos d ad Libitum Regis, but they were ſuch 


* * 
y 0 
45 £6 


he Nas were ſettled 2 Commune Concilium Regni, 
t 


ele Nand poſſibly at that very Time when Twelve 


Nast of every County were return d to aſcer- 
ne Itain the Confeſſor s Laws, as before is men- 
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he tion d cut of Hoveden, which appears to be "ED 


he Was ſufficient and effectual a Parliament as. 
in. Never was held in England. ö 
at, By all which it is apparent, Firſt, That 
t Via I. did not pretend, nor indeed could 
i. Ibe pretend, notwithſtanding this Nominal 
as Conqueſt, to alter the Laws of this King- 
to dom without common Conſent in Commun 
od WConcilio Regni, or in Parliament. And Se- 


Mona), That if there could be any Pretence 


of any ſuch Right, or if in that turbulent 


Time ſomething of that Kind had happen d; 
* yet by all thoſe ſolemn Capitulations. 


Oaths, and Conceſſions, that Pretence er, 


V. 
" wholly avoided, and the ancient Laws Ty K 
0 . By ar ti 7 9 
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oo Voc K Lu: off 
the Kingdom ſettled, and were not to be 
ter d, or added unto, at the Pleaſure of th 
Conqueror, without Confent in Parliame 
In the Seventeenth Tear of his Reipy, 
(or as ſome ' ſay, the Fifteenth) he began 

that great Survey, recorded in Two Books 


|  calt'd" The Great Doomſday Book, 'and'Titth 
; Doomſday Book, and finnh'd it in the Twen. 


tieth Year of his Reign,” Anno Domini 1086, 
as appears by the learned Preface of Mr. St: 
den to Eadmerus, and indeed by the Books 
themſelves. The Original Record of which 
is ſtill extant, ' remaining in the Cuſtody of 
the Vice-Chamberlains of His Majeſty's Ex. 


cbeguer. This Record contains a Survey of 


all the ancient Demeaſn Lands of the King. 
dom, and contains, in many Manors, not only 
the Tenants Names, with the Quantity of 
Lands and their Values, but likewiſe the 


Number and Quality of the Reſiants or Tn 
Habitants, with divers Rights, Privileges 


and Cuftoms claim d by them; and being 
made and found by Verdict or Preſentment 
of 35 in every Hundred or Diviſion upon 


their' Oaths, there was no receding from, 


or avoiding what was written in this Record: 


And therefore as Gervaſius Tilburienſis ſays, 


Page 41. Ob hoc nos eundem Librum Judi 


arium nominamus; Non quod in eo de propoſitis 
aliquibus dubiis feratur Tan ie ſed 127 75 60 
fut ab ultimo Die Fudicii non licet ulla ration 
diſcedere. "DER n e eee 

And thus much ſhall ſuffice touching the 
Fifth General Head; namely, of the Pro. 
greſs made after the Coming in of King 
Oe William, 
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Ch. 5. Common Lam of England. 109 
William, relating to the Laws of England, 
their Eſtabliſhment, Settlement, and Altera- 
tion. If any one be minded. to ſee what 
this Prince did in reference to Eccleſiaſticks, 

1 let him conſult Eadmerus, and the learned 
+ Votes of Mr. Selden upon it, eſpecially Page 
167, 168, Cc. where he ſhall find how this 
king divided the Epiſcopal Conſiſtory from 
che County- Court, and how he reſtrain'd the 

1 Clergy and their Courts from exerciſing Ec- 


< deſiaſtical Juriſdiction upon Tenants in Ca- 
e oy 4 h 
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DJ Julio n, ine 1153 iis aol 

Our Laws * HE great Similitude that in mam 
not de- Things appears between the Laws d 
x rem England, and thoſe of Normandy, has given 
ms; ſome Occaſion to ſuch as conſider not wel 
| of Things, to ſuppoſe that this happen 
by the Power of the Conqueror, in Con. 
forming the Laws of this Kingdom to thoſe 

of Normandy ; and therefore will needs have 

it, that our Exgliſ Laws ſtill retain the 

Mark of that Conqueſt, and that we receiv 

than which Aſſertion, (as it appears even 

by what has before been ſaid) nothing can 

more untrue. Beſides, if there were 

any Laws derivd from the Normans to us, 

as perhaps there might be ſome, yea, pol 

ſibly many; yet it no more concludes the 

' Poſition to be true, that we. receiv'd ſuch 

Laws per modum Conqueſtus, than if the King. 

dom of -England ſhould at this Day take 

ſome of the Laws of Perſia, Spain, Egypt, ot 

Aſſyria, and by Authority of Parhament 

ſettle them here. Which tho they were 

for their Matter Foreign, yet their obliga- 

tory Power, and their formal _ 2 
Kealon 


yi of b Laws here, were not 
tall due to thoſe Countries, whoſe Laws 
bey were, but to the proper and intrinſical 
uthority of this Bag ia by which they 
rere receiv d as, or enacted into, Laws: 

Und, therefore, as no Law that is Foreign 
binds here in England, till it be receivd and 


England; ſo there is no Reaſon in common 
— and Underſtanding for any Man 
w conclude, that no Rule or Method of 
ſuſtice is to be admitted in a Kingdom, tho 
never ſo Uſeſul or Beneficial, barely upon 
this Account, That another People enter- 
tain d it, and made i it a Part of their Lanes 
hoſe MW But as to the Matter it ſelf I ſhall con- 


awer, and enquire of the following Particu- 


the m, VIZ. 


ror; 1. How 3 the Kingdom: of England and 
ven MDutchy of Normandy ftood in Conj unction 
can under one Governor. 


ver 2. What Evidence we have touching the 


us MLaws of Normandy, and of their Agreement 
pok ith ours. 

the 3. Wherein conſi ts that Parity or Diſpa- 
ſuch Mrity. of the Engliß and Norman Laws, 

ing 4. What might be reaſonably gudged to 
take be the Reaſon and Foundation of that Like- 


„ orflineſs, which is to be found between => 


nent I Laws of both Countries. 


liga: Firſt, Touching the Conjunction 1 
2 one + Governde of lo and Normandy, we 
aſon | are 


oritatively engrafted into the Law of 


1 
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| are to know, That the Kingdom of Englam | 
and Dutchyr; of Normandy. were-de-fafo in 
CT 1 viz. William 
Villiam II. Henry I. King Stephen, He 
II. and Ricbard I. who, ZW —— Illes 
left behind him Arthur Earl of Britain his 
Nephew, only Son of Geoffry Earl of Britain, 
ſecond Brother of Richard I. and John the 
youngeſt Brother to Richard I. who aſterward 
became King of England by uſurping thi 
Crown from his Nephew. Arthur. But the 
Princes of Normandy ſtill adher d to .Arthu, 
fut Domino Ligeo ſuo, dicentes, Fudicium & Cow 
ſuetudinem eſſe illarum Regionum ut Arthurus Fi. 
lus Fratris Semoris in Fatrimonio ſibi debito & 
bereditate Auunculo ſuo ſuccedat, eodem j ure quo 
Gaulfridus Pater. ejus eſſet habiturus fi Regi Ri 


Elder Bro- chardo defuncto ſupervixiſſet. 


ther dy- And therein they ſaid true, and the Laws 
lit or of England were the ſame, Witneſs the Sue 
the Fa- Celhon of Richard II. to Edward III. alſo 
ther, his the Laws of Germany, and the ancient Saxon 
innert were accordant hereunto; and it was ae 
"© cordingly decided in a Trial by Battel, un- 
der Otho the Emperor, as we are told by 
Raduphus de Diceto, ſub Anno 945. And ſuch 

are the Laws of France to this Day, Vid 
Domanio Francia, Lib. 2. Tit. 12 

And ſuch were the ancient Cuſtoms of the 


Normans, as we are told by the Gramd Co 
tumier, cap. 99. And ſuch is the Law d 
Normandy, . and of the Iſles of Ferſcy and 
Guernſey (which ſome Time , were Parcel 
thereof) at this Day, as is agreed by Terrin, 
the beſt Expoſitor of their Cuſtoms, Lib. 2. 


cap. 
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Ch. 6. Common Lam of England. 
cap: 2. And ſo it was adjudg d within my 
Remembrance in the Ifle of Ferſey, in a 
Controverſie there, Keb John Perchard 
and Fobn Rowland, for the Goods and Eſtate 
of Peter Perchard., „ 
But nevertheleſs, John the Uncle of Ar- 
tur came by Force and Power, Et Rotoma- 


Miniſterium Rotomagenſis Archiepiſcopi, as 


Crown of Exgland, and impriſon d his Ne- 
phew Arthur, who dy'd in the Year 1202. 


Uncle, Vide Mat. Pariſ. in fine Regni Regis Ricr, 
Primi, and W al ingham in his Tpodigma Neuſtris 
ſub eodem Anno 1202. 


mendy, and to give himſelf the better Pre- 
- WW tence of Title, he by his Power ſo far pre- 
aus vail'd there, that he obtain'd a change of the 
ouc- i Law there, purely to ſerve his Turn, by 
allo transferring the Right of Inheritance from the 
x0 WW Son of the elder Brother to the younger Bro- 
s a0 ther, as appears by the Grand Coutumier, cap. 
un. 99. But withal, the Gloſs takes notice of it 
3s an Innovation, and brought in by Men of 
Power, tho' it mentions not the particular 
Vil Reaſon, which was as aforeſaid. | 
. 1 The King of France (of whom the Dutchy 
of Normandy was holden) highly reſented 
the Injury done by King John to his Nephew 


w al Arthur, who, as was ſtrongly ſuſpected, came 
anz not fairly to his End. He ſummon'd King 


John as Duke of Normandy into France, to 


his 


gum Gladio Ducatas Normannie accinFus of pr | 
Paris ſays; and ſhortly after alſo uſurpd the 


being, as was ſuppos d, murther'd by i ſaid 


And to countenance his Uſurpation in Nor- 


give an Account of his Actions, and upon 
1 : | 


— 9s ph 
— rH Ig 3 
— eat ee. 


| ficulty, the Iſlands of Ferſey and Guernſy, 
and the uninterupted Poſſeſſion of ſome 


both he and his Son King Hey. III. keyt 


Normardy 
reſign'd 
by King 
John. 


his Default of appearing, he was by Kin 
Philip of France forejudg d of the ſaid Dutchy, 


Rebus aliis prater Rupellam, Toar, & My 
Caſtellum ſunt in Regis Francorum Dominim 


Time Parcel of Nor mandy, were ſtill, and i 

this Day, are enjoy d by the Crown d 

England, viz. Ferſey, Guernſey, Sar ke, at 

Aldernay, tho they are ſtill govern d unde 
their ancient Norman Laws. 


Evidence we have touching the Laws « 
» Normandy : The beſt, and indeed only com 
mon Evidence of the ancient Cuſtoms an 
Laws of Normandy, is that Book which 


l ** fy 

- 9 ; ; 
1 * - 
A + 


| Be. vo "7 | a 

" j; + *. * I 1 Af * 5 . b LY } k 
$4 a © 7 2 
. pe : 7. OR ORR on Te: 1 
3 L. < | 32 * , ; ; 7? 
TO b ' 4 &Y 

"$4 7 F [ 4 

$ 4 ME 9 s 

5 , * wy 
8 4 „ a 1 5 


Vide Mat. Pariſ. in initio Regn Johannis; and 
this Sentence was ſo effectually put in Exe. 
cution, that in the Year 1204. Mat. Par 
tells us, Tota Normannia, Turama, Andegavis 
& Pictavia cum Civitatibus, & Caſtellis, G 


devoluta. 
But yet he retain d, tho with much Dif. 


Parts of Normandy for ſome Time after, and 


the Style and Title of Dukes of Normanh, 
Sc. till the 43d Year of King Hen. III. at 
which Time, for 3000 Livres Tournots, and 
upon ſome other Agreements, he reſignl 
Normandy and Anjou to the King of Fran 
and never afterwards us'd that Title, as 27 
pears by the Continuation of Mat. Paris, ji 
Anno 1260, only the four Iſlands, ſome 


Secondly, As to the Second Inquiry, Whit 


The Con- call'd, The Grand Coutumier zof Normand 


t umer of 


Normandy, 


which in later Years has been illuſtrate 
- ; ? ' Nv 
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not only with a Latin and French Gloſs, but 
alſo, with the Commentaries of Terrier, a 
French Author. e all 


This Book does not only contain many 


of the ancienter Laws of Normandy, but 
moſt plainly it contains thoſe Laws and Cu- 


| Roms which were in Uſe here in the Time 


of King Hen. II. King Rich. I. and King John, 
yea, and ſuch alſo as were in Uſe and Pra- 
ctice in that Country after the Separation 
of Normandy from the Crown of England ; 
for we ſhall find therein, in their Writs and 
Proceſſes, frequent Mention of King Rich. I. 
and the entire Text of the 110th Chapter 


thereof is an Edict of Philip King of France, 


after the Severance of Normandy from the 
Crown of England. (I ſpeak not of thoſe 
additional Edicts which are annex d to that 
Book of a far later Date.) So that we are 
not to take that Book as a Collection of the 
Laws of Normandy, as they ſtood before the 
Acceſſion or Union thereof to the Crown 


of England; but as they ſtood long after, 


under the Time of thoſe Dukes of Normandy 
that ſucceeded William I. and it ſeems to 
be a Collection made after the Time of 


K. Hen. III. or at leaſt after the Time of 


K. John, and conſequently it ſtates their Laws 
and Cuſtoms as they ſtood in Uſe and Pra- 
ctice about the Time of that Collection 
made, which Obſervation will be of Uſe in 
the enſuing Diſcourſe. 
Thirdly, Touching the Third Particular, 
viz, The Agreement and Diſparity of the 
Laws of England and Normandy. It is very 
A 2 true, 
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true, we ſhall find a great Suitableneſs in 
their Laws, in many Things agreeing with - 
the Laws of England, eſpecially as they ſtood 
in the Time of King Hen. II. the beſt Indi- 
cation whereof we have in the Collection 
of Glanville ; the Rules of Deſcents, of Writs, 
of Proceſs, of Trials, and ſome other Nur- 
| ticulars, holding a great Analogy in both 
Dominions, yet not without their Differen- 
ces and Divarities in many Particulars, 
VIZ, | | | 
Firft, Some of thoſe Laws are ſuch as were 
Difference never us d in England; for Inſtance, There 


between Was in Normandy a certain Tribute paid to 


the Cu. the Duke, calld Mona, id eſt, a certain 


nir Sum yielded to him (in Conſideration that 


and the 


laws of he ſhould not alter their Coin) payable eve- 


England, 10 three Years, Vide Coutumier cap. 15. 
thi 


s Payment was never admitted in Exgland; 
indeed it was taken for a Time, but was 
ouſted by the firſt Law of King Hen. I. as 
an Uſurpation. Again, by the Cuſtom of 
Normandy, the Lands deſcended to the Ba- 
ſtard Eigne, born before Marriage of the 
ſame Woman, by whom the ſame Man had 
other Children after Marriage, Contumier, 
cap. 27. But the Laws of England were al- 
ways contrary, as appears by Glanville, 
Lib. 79. cap. 13. And the Statute of Merton, 
which ſays, Nolumus Leges Anglicanas mu- 
tare, &c. Apain, by the Laws of Normandy, 
it a Man dyd without Iſſue, or Brother or 
Siſter, the Lands did deſcend to the Father, 
Contumier, cap. 15, Terrier, cap. 2, But in 
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2dly, Again, Some Laws were usd in 
Normandy, which were in Uſe in England 


long before the ſuppos d Norman Conqueſt, 


and therefore could in no Poſſibility have 
their original Force, or any binding Power 


here upon that Pretence: For inſtance, it 


appears by the Cu/tumier of Normandy, that 
the Sheriff of. the County was an Aumual 
Officer, and fo tis evident he was likewiſe 
in England before the Conqueſt: And among 
the Laws of Edward the Confeſſor, it is pro- 
vided, Quod Aldermanni in (ivitatibus eaudem 
habeant Dignitatem qualem babent'Ballivi hun- 
dredorum in Ballivis ſuis ſub Vicecomite: 
Again, Wreck of the Sea, and Treaſure- 
Trove was a Prerogative belonging to the 
Dukes of Normandy, as appears by the Cou- 
tumier, cap. 17, & 18. and ſo it was belong- 


ing to the Crown of England before the 


Conqueſt, as ars by the Charter of 


A | 
Edward the Conf: or to the Abbey of Ramſey 
of the Manor of Ring ſiede, cum toto ejectu 


Maris quod Wreccum dicitur, and the like, vide 
ibid. of Treaſure-Trove, & vide the Laws 


of Edward the Confeſſor, cap. 14. So Fealty, 
Homage, and Relief, were incident to Te- 
nures by the Laws of Normandy, Vide Cou- 


tumier, cap. 29. And ſo they were in England 


before the Conqueſt, as appears by the Laws 


of Edward the Confeſſor, cap. 35. and the 


Laws of Canutus, mention'd by Brompton, 
cap. 8. So the Trial by Jury of Twelve Men 
was the uſual Trial among the Normans in 

| I 3 moſt. 
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moſt Suits, eſpecially in Aſſizes, and Juris 


 Utrums, as appears by the Coutumier, cap. 92, 


93, & 94, and that Trial was in Uſe here in 
England before the Conqueſt,” as appears in 


Brompton among the Laws of King Etheldred, 
cap. 3. which gives ſome Specimen of it, viz. 


Habeant placita in ſingulis Wapentachiis & 
exeant Seniores duodecim Thani vel Prepoſitus 
acenſare nec noxium concelare. | 
- '2dly, Again, In ſome Things, tho both 
the Law of Normandy and the Law of 


cum iis & gurent quod neminem innocentem 


England agreed in the Fact, and in the 


Manner of Proceeding; yet tlhiere was an 


apparent Diſcrimination in their Law from 
ours: As for Inſtance, The Huſband ſeiz d 


in _ of the Wife, having Iſſue by her, 


and ſhe dying, by the Cuſtom of Normandy 
he held but only during his Widowhood, 
Coutumier, cap. 119. But in England, he 
m_ during his Life by the Curteſy of Eng- 
naa. / / .. es. 3 1 8 


Atbhy, But in ſome Things, the Laws, of 


Normandy agreed with the Laws of England, 


eſpecially as they ſtood in the Times of 


Hen. II. and Rich. I. ſo that they ſeem to 
be as it were Copies or  Counterparts one 
of another; tho in many Things, the Laws 


of England are ſince chang'd in a great 


Meaſure from what they then were: For 
Inſtance, at this Day in England, and for 
very many Ages paſt, all Lands of Inheri- 


tance, as well Socage Tenures, ass of Knights 
Service, deſcend to the eldeſt Son, unleſs 
in Kent, and ſome other Places where the 


Cuſtom 
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do the Laws of Normandy to this Day. 


in England, in the elder Times, unto the 


of the like Uſe here in England, tho long 
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Cuſtom direQs the Deſcent to all the Males l 
and in ſome Places to the Youngeſt ; but 
the ancient Law usd in England, tho it 
directed Knights Services and. Serjeanties to 
deſcend to the eldeſt Son, yet it directed 

Vaſſalages and Socage Lands to deſcend to- 
all the Sons, Glanvil. Lib. 7. cap. 3. and ſo 


Vide Coutumier, cap. 26. & poſt hic, cap. 11. 
Again, Leproj) at this Day does not im- 
pede the Deſcent ; but by the Laws in Uſe | | 


3 
— — — R 
> 
4 
kk. 


Time of King John, and for ſome Time af. * 
terwards, Leproſy did impede the Deſcent, ö | | 

as Placito Quarto Fohannis, in the Caſe of} | 
V. Fulch, a Judge of that Time; and accor- { 3 
dingly were the Laws of Normandy. Vide 1 
Le Coutumier, cap. 27. 

Again, At this Day, by the Laws of Eng- old Law 
land, in Caſes of Trials by Twelve Men, of Trials 
all ought to agree, and any one diſſenting, “ Jury. 
no Verdict can be given; but by the Laws 
of Normandy, tho' a Verdict ought to he by 
the concurring Conſent of Twelve Men, 
yet in Caſe of Diſſent or Diſagreement of 
the Jury, they us'd to put off the leſſer 
Number that were Diſſenters, and added a 
kind of Tales equal to the greater Number 
fo agreeing, until they had got a Verdict of 
Twelve Men that concurr'd, Coutumier, c. 95. 

And we may find ſome ancient Footſteps 


ſince antiquated, Vide Bra@on, Lib. 4. cap. 19. 
where he ſpeaks thus, Contingit etiam mul- 
totiens quod Fwratores in veritate dicenda ſunt 


14 Abi 
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ſchi contrarũ, ita quod in nam concordare u 


poſſunt ſententiam, Duo caſu de Confilio Curia 

orctetur Aſia, ita quod apponantur alii juxta 
namerum majoris partis que diſſenſerit, vel ſaltem 
quatnor vel ſex, & adjungantur alis, vel etiam 


_per ſeipſos ſine aliis de veritate diſcutiant & ju- 


dicent, & per ſe reſpondeant & eorum veredictun 
allocabitur & 
—_—-... 1 3 
Again, at this Day, by the Laws of Eng- 
land, a Man may give his Lands in Fee. 
ſimple, which he has by Deſcent, to any 
one. of his Children, and diſinherit the reſt: 
But by the ancient Laws us'd here, it ſeems 


to be otherwiſe; as Mich. 10. Johannis. Glanv. 
Lib. J. cap. 2. the Caſe of William de Cauſeia. 


And accordingly were the Laws of Norman- 


dy, as we find in the Grand Contumier, cap, 
36, Quand le Pere avoit pluſieurs flo, il ne peut 


faire de Jon Heritage le un meileur que le auter; 


and yet it ſeems to this Day, in England, 
ir holds ſome Reſemblance in Cales of 


Frank-Marriage, viz. That the A 
in caſe ſhe will have any Part of her Fa- 
ther's other Lands, ought to put her Lands 
in Hochpot. | 5 


Again, by the Laws of England, the younger 
Brother ſhall not exclude the Son of the 


elder, who dyd in the Life-time of the 


Father: And this was the ancient Law of 


Normandy, but receiv'd ſome Interruption 
in Favour of King Fobx's Claim, Vide (ou- 
tumier, cap. 25. & bic ante; and indeed, ge- 
nerally the Rule of Deſcents in Normandy 
was the ſame in moſt Caſes with that of 


Deſcents 


tenebitur cum quibus ipſi conve- 
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tance, That the Deſcent of the Line of 
the Father ſhall not refort to that of the 
Mother, Et e comerſo; and that the Courſe 
was. otherwiſe in Caſes of Purchaſes, But 


Fin moſt Things the Law of Normandy was 
conſonant to the Law with us, as it was in 


the Time of King Richard I. and King 
John; except in Caſes of Deſcents to Ba- 
4 eigne, excluding Mulier puiſns, as afore- 
l. P * 


* va "- 2 


Again, at this Day there are many Writs Their 


now in Uſe which were anciently alſo in Writs. 


Uſe here, as well as in Normandy : As Writs 
of Rights, Writs of Dower, Writs De novel 
Difſeifſm, de Mortdanceſtor, Furis utrum, Dar- 
rein preſentment, &c. And ſome that are now 
out of Uſe, though anciently in Uſe here 
in Eygland; as Writs De Feodo vel Vadio, De 
Feodo vel Warda, &c. All which are taken 
Notice of by Glanville, Lib: 13. cap. 28, 29. 
And the very ſame Forms of Writs in Effect 
were in Uſe in Normandy, as appears by the 
Coutumier per Totum, and the Writ De Feodo 
vel Vadio, (ibid. cap. 11.) according to Glan- 


ville, Lib. 13. cap. 27. runs thus, viz. Rex 


Vicecomiti ſalutem : Summone per bonos ſummoni- 
tores duodecim liberos & legales homines de ui- 
cineto quod ſint coram me vel Fuſticiis meis eo die 
parati Sacramento recognoſcere, utrum N. teneat 


mat verſus eum per Breve meum in Feodo an in 
vadio, invadiatam ei ab ipſo R. vel ab H. ante- 
ceſſore ejus, (vel aliter) fi fit Feodum vel hære- 


mam Carucatam Terre inilla villa quam R. cla- 


ditas ipfius N. an in vadio invadiata ei ab ipſo 
| | EX vel 


R. vel ab H. Se. Et interim terram ilan vh, 


there ſeems little Variance, either in the 


of King Feb out of Treland, which was 


lane Hiſtory of the - ch. * 


deant, c. Pide ibid. 

And according to the Grand Contunier, 
that Writ runs thus, viz. Si R. fecerit tt 
fecurum de clamore u proſe 6 5 Jummoneaz 
Recognitores de Vicineto quod fint ad prima 
Aſiſas Balliva, ad cognoſcendum utrum Carucati II 
Terrs in B. quod G. deforceat R. fit Feodun 
tenentis vel vadium novum 'diftum per manus 6. 
poft Coronationem Regs Ricardi & pro quanta, 

utrum fit propinquior "Heres ad redimendum 
vadium, & videatur inter im terra, Sc. So that 


Nature or in the Form of thoſe Writs usd 
here in the Time of Henry II. And thoſe 
us d in Normandy, when the Contumier was 
made. 

Again, The Uſe was in England to limit 
certain notable Times, within the Compaſs 
of which, thoſe Titles which Men deſign{ 
to be reliev d upon, muſt accrue : Thus it 
was done in the Time of Henry III. by the 
Statute of Merton, cap. 8. at which Time 
the Limitation in a Writ of Right was from 
the Time of King Henry I. and by that Sta 
tute it is reduc d to the Time of King Her 
xy II. and for Aſſizes of Mortdanceftor they 
were thereby reduc'd from the laſt Retum 


T2 Fohamnis, and for Aſſizes of Now! Dif. 
feiſm, à prima Transfretatione Regis in Nor mar 
mam, which was 5 Hen. 3. and which be 
fore that had been poſt ultimum redditun 
Henrici III. de Britannia, appears by 
Bratton. And this Time of imitation th 

© ath 
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| d afterwards, by the Statute of Vest. 1. 
mier, . 39. 2nd Weſt 2. cap. 2. 46. reduc d into a 
it t Mower Scantlet, the Writ of Right being 
zonen Mhited to the Furſt Coronation of King 
imat chard 1. en OE, 
ncata MBut, before the Limitation ſet by that 
odun Witute of Merton, there were ſeveral Limi- 
is G. tions ſet for ſeveral Writs ; for we find 
anta, Wong the Pleas of King John's Time, the 
dum limitation of Writs, De Tempore quo Rex 
that Menricus avus noſter fuit vivus & mortuns ; 


cus obzit in the Time of Henry II. as ap- 
ars by Glanville, Lib. 13. cap. 3. there 
ere then divers Limitations in Uſe, as in 
lortdanceſtors, poſt primam Coronationem no- 
ram, viz. Henrici ſecundi, Glanvil. Lib. I. cap. I. 


pals nd touching Aſſizes of Novel Diſſeiſm, Vide 
on d id, cap. 32. where he tells us, Cum quis in- 


a Afiſam, &c, And the Time of Limita- 
ion in an Aſſize, was then poſt ultimam meam 
ransfretationem, (viz, Henrici primi) in Nor- 
mam, Lib. 13. cap. 33. But in a Writ of 
tight, as alſo in a Writ of Cuſtoms and 
dervices, it was de tempore Regis Henrici avi 
wet, viz. Hen. x. vid. ib. Lib. 12. cap. 10, 16. 


um Wand it ſeems very apparent, that the Limi- 
was Nation anciently in Normandy, for all Actions 
Di unceſtrel, was poſt primam Coronationem Regis 
ran rlenrici ſecundi, as appears expreſſy in the 
be. Nontumier, cap. 111. De Feofe & Gage. 


So that anciently the Time of Limitation 
in Normandy was the {ame as in England, 
and indeed borrow'd from England, viz. In 
all Actions Anceftrel from the CO 
0 


143 


id in a Writ of Aile, Die quo Rex Hen- 
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iu. Hiftory of the” Ch, Me 
of Henry II. And thus in thoſe Action! > 
wherein the Limitation was anciently front 
the Coronation of King Richard I. was ſul © bot! 


for the Redemption of Mortgages, as for 
poſt Coronationem Regis Henrici Secundi; but 


Son of Lewis King of France, after King 


to 40 Years. It is probable this Change of 
the Linutation by King Philip of France, Fi, 


BE. FS 


ſtituted as in the Writ De Foofe & Gage i npoſt 
the Coutumier, cap. 111. De Feofe & Former... 
cap. 112. In the Writ De Ley Appariſan, i, 
cap. 24. & cap. 22, Aſcun Gage ne peut eſu ber +] 
requiſe en Normandy, fi il ne fuit engage poſt 
Coronement de Roy Richard on deins quarami 
ans : So that the old Limitation, as well 


bringing thoſe Writs above-mention'd, wal 
alter d, as it ſeems, by King Philip, the 


John's Ejectment out of Normandy, and 
ſince the Time from the Coronation of King iſ 
Richard I. is eſtimated to bear Proportion 


was about the beginning of the Reign of Whcus 
King Henry III. or about 30 or 40 Years af peer 
ter the Coronation of Richard I. from whoſe Nn 
Coronation about 30 Years were elapsd, 5 Wh M 
aut 6 Henrici 3. for anciently the Limitation N of 
in this Caſe was 30 Years. | "ou 

Fourthly, I now come to the Fourth In- Onli. 
quiry, viz. How this great Parity between iſ 
he T en of England and Normandy came to Wy 
be effected; and before I come to it, I Neck 
ſhall premiſe Two Obſervables, which I rran 


would have the Reader to carry along with Nry + 
him through the whole Diſcourſe, viz. Nemo 
Firf, That this Parity of Laws does not at 
all infer a Neceſſity, that they ſhould be 

he imposd 
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osd by the Conqueror, which is ſuffi- 
x ſhewn in the foregoing Chapters; 
nd in this it will appear, that there were 
vers other Means that caus'd a Similitude 
f'both Laws, without any Suppoſition of 
npoſing them by the Conqueror. Secondly, - 
That the Laws of Normandy were in the 
pteater Part thereof borrow'd from ours, ra- 
der than ours from them, and the Simili- 
le of the Laws of both Countries did, in 
rater Meaſure ariſe from their Imitation 
f our Laws, rather than from our Imita- 
vn of theirs, though there can't be deny'd 
Reciprocal Imitation of each others Laws 
vas, in ſome Meaſure at leaſt, had in 
oth Dominions : And theſe Two Things 
ins premis d, I deſcend to the Means 
hereby this Parity or Similitude of the 
Laws of both Countries did ariſe, as fol- 
lows, vis. 3 | 
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Firft, Mr. Camden and ſome others have Cauſes of a 
bought, there was ever ſome Congruity be- 2 
men the ancient Cuſtoms of this Iſland * TE 
ind thoſe of the Country of France, both 
In Matters Religious and Civil; and tells 
is of the ancient Druids, who were the 
mmon Inſtructors of both Countries. 
allia Canfidicos doonit facunda Britannos : 
ind ſome have thought, that ancient! 
both Countries were conjoin'd by a ſma 
Neck of Land, which might make an eaſier 
ranſition of the Cuſtoms of either Coun- 
ty to the other; but thoſe Things are too 
mote Conjectures, and we need them not 
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d ſolve the Congruity of Laws betwell C 
England and Normandy. Therefore, be 
com- Secondly,” It ſeems plain, that before th] tv 


merce, &. Normans coming in Way of Hoſtility, the] m 


verween - Was a great Intercourſe of Commerce a F 
and Nor. Trade, and a mutual Communication, h 10 


mans. tween thoſe two Countries; and the C b. 
ſanguinity between the two Princes g N 
Opportunities of ſeveral Interviews bet wel t! 
them and their Courts in each other's Confl L 
tries: And it is evident by Hiſtory, tha t! 
the Confeſſor, before his Acceſſion to th 1! 
Crown, made a long Stay in Normandy, an] C 
. was there often, which of Conſequence mull F 
draw many of the Engliſh thither, and of ti e 
' Normans hither ; all which might be a Mea 1 
of their mutual Underſtanding of the Cui te 
ſtoms and Laws of each other's Country "1 
and gave "Opportunities of incorporating} St 
and engrafting divers of them into ea a1 
other, as they were found uſeful or come N 
nient; and therefore the Author of t tc 
Prologue. to the Grand Cuſtumier thinks ii 1: 
more probable, That the Laws of Norman} of 


dy were deriv'd from England, than that our 

were deriv d from thence. | 
| Thirdly, Tis evident, that when the Du A 
of Normandy came in, he brought over i V 
great Multitude, not only of ordinary 8 D 
diers, but of the beſt of the Nobility anq 4 
bs . Gentry of Normandy; hither they broughlj| ſt 
8 their Families, Language, and Cuſtoms, and} K 
. the Victor us d all Art and Induſtry to in t! 
+» corporate them into this Kingdom: And NM 
| the more effectually to make both Peopl by 
0 TT becom D 
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become one Nation, he made Marriages be- 8 = 
tween the Engliſh and Normans, tranſplanting _— 
many Norman Families hither, and many _ _ = 


Engliſh Families thither; he kept his Court 
ſometimes here, and ſometimes there; and 
by thoſe Means inſenſibly derivd many 
Norman Cuſtoms hither, and Engliſb Cuſtoms 
thither, without any ſevere Impoſition' of 
Laus on the Engliſh as Conqueror: And by | 
this Method he might eaſily prevail to bring 
in, even without the Peoples Conſent, ſome 
Cuſtoms and Laws that perhaps were of 
Foreign Growth; which might the more 
eaſily be done, conſidering how' in a ſhort 
Time the People of both Nations were in- 
termingled; they were mingled in Mar- 
riages, in Families, in the Church, in the 
State, in the Court, and in Councils; yea, 
and in Parliaments in both Dominions, tho! 
© Normandy became, as it were, an Appendix 
to England, which was the nobler Domi- 
nion, and receivd a greater Conformity 
of their Laws to the Exgliſß, than they 
gave to it. ee 1 
Fourthly, But the greateſt Means of the 
Aſſimilation of the Laws of both Kingdoms 
' was this: The Kings of England continu'd 
Dukes of Normandy till King John's Time, 
and he kept ſome Footing there, notwith- 
ſtanding the Confiſcation thereof by the 
King of France, as aforeſaid; and during all 1 
this Time, England, which was an abſolute 7 an - 
| Monarchy, had the Preletion or Preference Af Par | 
before Normandy, which was but a Feudal - -:, K. ih 
Dutchy, and a ſmall Thing in reſpect tft 
England; , 
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gland and by this 
came, as it were, an Appendant to Eng 
and ſucceſſively receiv d its. Laws and 
vernment from England z which had a great. 
er Influence on Normandy than that could 
have on England; inſomuch, that oftentimes 
there iſſued Precepts into Normandy, to ſum- 
mon Perſons there to anſwer in Civil Cauſes 


Marſhal, in a Plea 
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here; yea, even for Lands and Poſleſſions 


| In Normandy 3 As Placito I Fohamns, a Precept 
Iſſued to the Seneſchal of Normandy, to 


ſummon Robert 222 to anſwer to John 
in Normand) : 


Corbeſpine in Normandy. 1 
d on the other Side, Trin. 14 Johannis, 


in a Suit between Fraucis Borne and Thomas 


Adorne, for certain Lands in Ford. The De- 


fendant pleaded a Concord made in Nor man- 


dy in the Time of King Richard I. upon a 
Suit there before the King, for the Honour 


of Bonn in Normandy, and for certain Lands 
in England, whereof the Lands in Queſtion 


were Parcel, before the Seneſchal of Nor- 
mandy, Anno 1099. But it was excepted 
againſt, as an inſufficient Fine, and varying 


in Form from other Fines; and therefore 
the Defendant rely'd upon it as a Releaſe. 


By theſe, and many the like Inſtances, 


it appears as follows, viz. 


Firſt, 


* 
* 


5 Land, giving him 40 
Days Warning; to which the Tenant ap- 
pear d, and pleaded a Recovery 
And the like Precept iſſud for William de 


Boſco, againſt Feoffry Rafham, for Lands in 
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Ch. 6. Common Lam of England. 
Firſt, That there was a great Intercourſe 


between England and Normandy before and 
after the Conqueror, which might give 


a great Opportunity of an Aſlimilation 
and Conformity of the Laws in both 


Countries. Secondly, That a much greater 


Conformation of Laws aroſe after the Con- 
queror, during the Time that Normandy 
was enjoy d by the Crown of Exgland, than 
before. And Thirdly, That this Similitude 
of the Laws of England and Normandy was 
not by Conformation of the Laws of Eng- 
land to thoſe of Normandy, but by Confor- 
mation of the Laws of Normandy to thoſe 
of England, which now grew to a great 
Height, Perfection, and Glory; ſo that 
Normandy became but a Perquiſite or Ap- 
pendant of it. | 8 

And as the Reaſon of the Thing ſpeaks 
it, ſo the very Fact itſelf atteſts it. For, 


Firſt, It is apparent, That in Point of 
Limitation in Actions Anceſtrel, from the 
Time of the Coronation of King Henry II, 
it was anciently ſo here in England in Glau- 


ville's Time, and was tranſmitted from hence 


into Normandy; for it is no Way reaſona- 
ble to ſuppoſe the contrary, ſince Glanville 
mentions it to he enacted here, Conſilio pro- 
cerum ; and tho' this be but a ſingle Point, 
or Inſtance, yet the Evidence thereof makes 


out a Criterion, or probable Indication, that 


many other Laws were in like Manner fo 
ſent hence int Normandy. 


K- Secondly, 
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England receiv'd a great Improvement and 
Perfection, as will plainly appear from 
Glanville's Book, written in the Time of 
King Henry II. eſpecially if compar'd with 


thoſe Sums or Collections of Laws, either 


of Edward the Confeſſor, Villiam I. or Hen- 
7y I. whereof hereafter. 


So that it ſeems, by Uſe, Practice, Com- 
merce, Study and Improvement of the 


Fngliſh People, they arrivd in Henry II,'s 
Time to a greater Improvement of the 
Laws; and that in the, Time of King Ri- 
chard I. and King John, they were more 
perfected, as may be ſeen in the Pleadings, 
eſpecially of King Johns Time; and though 
far inferiour to thoſe of the Times of Suc- 
ceeding Kings, yet they are far more regu- 
lar and perfect than thoſe that went before 
them. And now if any do but compare the 


Coutumier of Normandy, with the Tract of 


Glanville, he will plainly find that the Norman 
Tract of Laws follow'd the Patern of Glau- 
ville, and was writ long after it, when poſſi- 
bly the Engliþ Laws were yet more refin'd 


and more perfe&; for it is plain beyond. 


Contradiction, that the Collection of the 
Cuſtoms and Laws of Normandy was made 


after the Time of King Henry IT, for it 


mentions his Coronation, and appoints it 
for the Limitation of Actions Anceſtrel, 
which muſt at leaſt be 30 Years after; 


nay, the Coutumier appears to have been 


F | made 
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fion of the Kings of England from King 
ilkam I. to King Henry II. the Laws of 
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Ch. 6, Common Lam of England; 131 
made after the Act of Settlement of NWör. 
manly in che Crown of Pane; for therein 
is fpeatyd the Inſtitntion of Philip King 
of France, for appointing the Coronation 
of King, Richard I. for the Limitation of” 
Actions which was after tie ſaid Philip's * 
full Poſſeſſion of Normen.. 

Indeed, if thaſe Laws. and Cuftoms, of 
Normandy had been à Collection of the 
Laws they had had there before the coming 
in of King William I. it might have been a 
Probability that their Laws, being ſo near 
like ours, might have been tranſplanted 
from thence hither; but the Caſe is viſibly 
otherwiſe, for the Contumier is a Collection 
after the Time of King Richard I. yea, after 
the Time of King Johu, and poſſibly after 
Henry III.s Time, when it had receiv'd ſe- 
veral Repairings, Amendments and Poliſh- 
ings, under the ſeveral Kings of England, 
William I. William II. Henry I. King Stephen, 
Henry II. Richard I. and King John; who 
were either knowing S in the 
Laws of England, or were aſſiſted with a 
Council that were knowing therein. 

And as in this Trad of Time the Laws 
of England receivd a great Advance and 
Perfection, as appears by that excellent 
Colle&ion of Glanville, written even in 
Henry 11.'s Time, when yet there were 
near 30 Years to acquire unto. a further 
Improvement before Normandy was loſt ; 
ſo from the Laws of England thus model- 

I led, poliſhd and perfected, the ſame 

Deviights were drawn upon the Laws of 
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Normandy, which receiv'd the faireſt Lines 


from the Laws of England, as they ſtood 
at leaſt in the Beginning of King Johns 


Time, and were in Effect in a great Mea- 


ſure the Defloration of the Engliſh Laws, 


and a Tranſcript of them, though mingled 
and interlarded with many particular Laws, 


and Cuſtoms of their own, which alter- 
ed the Features of the Original in many 


Points. 
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CHAP. VI. 


Concerning the Progreſs of the Laws of 
England after the Time of King Wil- 
liam. I, until the Time of King Ed- 
ward IL : 


* HAT which precedes in the two fore- 
1 going Chapters, gives us ſome Account 
of the Laws of England, as they ſtood in and 
after the great Change which happen'd un- 
der King Villiam I, commonly call'd The 
Conqueror. I ſhall now proceed to the Hi- 
ſtory thereof in the enſuing Times, until the 
Reign of King Edward II. 
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William I. having three Sons, Robert the K. V. 1. 


eldeſt, Villiam the next, and Hemy the 
youngeſt, diſpos'd of the Crown of England 
to William his ſecond Son, and the Dutchy 
of Normandy to Robert his eldeſt Son ; and 
accordingly William II, commonly callFd 
William Rufus, {ſucceeded his Father in this 
Kingdom. We have little memorable of 
him in Relation to the Laws, only that 
he ſeverely preſs'd and extended the Foreſt 


Laws. | 


SO 


Henry I, Son of William I, and Brother of k. H. 1. 


Villiam II, ſucceeded his ſaid Brother in 
the Kingdom of England, and afterwards 
expell'd his eldeſt Brother Robert out of 
the Dutchy of Normandy alſo. He pro- 
4 K 3 ceeded 
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Reſtor'd 


and re- 


pair'd the W 


Laws. 
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ceeded much in the Benefit 
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© Firſt, He reſtord the free Election of Bi- 
ſhops and Abbats, which hefare that Time 


he and his Predeceſfors inveſted, per Annulum 
& Baculum ; yet reſerving thoſe three En- 


ſigns of the Patronage thereof, viz. Conge 


d Eſlire, Cuſtody of the Temporalitics, and 


Homage upon their Reſtitution. Vide Hove- 
den, in Vita ſua. HH 

But Secondly, The great Eſſay he made, 
was the compoſing an Abſtract or Manual 
of Laws, wherein he confirm'd the Laws 
of Edward the Confeſſor, Cum illis Emendatio- 


nibus quibus eam pater meus emendauit Baronum 


ſuorum Concilio; and then adds his own Laws, 


ſome whereof ſeem to taſte of the Canon 
Law. The whole Collection is tranſcrib'd 
in the Red Book of the Exchequer ; from 


whence it is now printed in the End of Lam- 


Of De- 
ſcents, 


bard's Saxon Laws, and therefore not needful 
to be here repeated. 5 

They, for the moſt Part, contain a Mo- 
del of Proceedings in the County Courts, 
the Hundred Courts, and the Courts Leet ; 
the former to be held twelve Times in the 
Year, the latter twice; and alſo of the 
Courts Baron, Theſe were the ordinary 
uſual Courts, wherein Juſtice was then, 
and for a long Time after, moſt commonly 
adminiſter d; alſo they concern Criminal 
Proceedings, and the Puniſhment of Crimes, 
and ſomefew Things touching Civil Actions 
and Interefls, as in Chapter 70, directing 


di 


Deſcents, viz, 
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of the Laws, | 
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8 guis fine Liberis deceſſerit, Pater aut Mater 
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eius in Hareditatem ſuccedant, vel Frater vel 
Soror, fi Pater & Mater deſint; fi nec hos habeat, 
Frater vel Soror Partris vel Matris, & deinceps - 
in quintum Genetalium, qui cum propiores in pa- 
rentela ſint, hereditario Fure ſuccedant ; Et 5 ah 
verilis ſexus extiterat & hæreditas abinde fit, Fe- 
mina non hæreditetur; primum Patris Feodum 
primogenitus Filius habeat. Emptiones vero & 
deinceps Acqui ſitiones det cui magis velit, ſed ſi 
Bockland habeat, quam ei Parentes dederint, non 
Mittat eam extra cognationem ſuam. 


I éhave obſeryd and inſerted this Law, 
for two Reaſons, viz. Firſt, To juſtify what 
I before ſaid, That the Laws of Normandy 
took the Engliſh Laws for their Pattern in 
many Things; Vide le Coutumier, Cap. 25, 26, 
36, &c. And Secondly, To ſee how much 
the Laws of England grew and increas'd in 
their Particularity and Application between 
this Time and the Laws of Villiam I. which 
in Chapter 36, has no more touching De- 
ſcents but this, viz. Si quis inteſtatus objerit, 
liberi ejus hareditatem æqualiter dividant. But 
Proceſs of Time grafted thereupon, and 
made particular Proviſions for particular 
Caſes, and added Diſtributions and Subdivi- 
ſions to thoſe general Rules, 
Theſe Laws of King Hemy I. are a Kind 
of Miſcellany, made up of thoſe ancient 
Laws, call'd, The Laws of the Confeſſor, and 
King William I, and of certain Parts of 
the Canon and Civil Law; and of other 


Proviſions, that Cuſtom and the * 
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1 9 the King and Canal had thought upon, 

=: Ma APE INIT 
* King Ste- Step 

| 'phen, W upon Maud the {ole Daughter and 

* Heir of King Hen. I. The Laws of Heu. I. 

=. - grew, tedious and ungrateful to the People, 

partly becauſe new, and ſo not fo well 

known, and partly becauſe more difficult 

and ſevere than thoſe ancient Laws, call d, 

The Confeſſor s; for Walſngham, in his 7 podig- 

ma Neuſtr ia, tells us, That the Londoners pe- 

tition'd Queen Mand, ut liceret eis uti Legibus 

6 Sancti Edvardi, & non legibus Patris ſui Henri. 

ci, quia: graves erant; and that her Refuſal 

| | ga gave Occaſion to their Defection from her, 

| and ſtrengthen d Stephen in his Uſurpation ; 

| who, according to the Method of Ulſurpers, 


to ous himſelf in the Throne, was wil-. 


ling and ready to gratify the Deſires of the 
People herein; and furthermore, took his 
Oath, 1/7, That he would not retain in his 
Hands the Temporalities of the Biſhops : 
2dly, That he would remit the Severity of 
the Foreſt Laws; and 3dly, That he would 
alſo remit the Tribute of n But he 
perform d nothing. 
His Times were troubleſome; he did lit- 
= tle in relation to the Laws; nor have we 
= any Memorial of any Record touching his 
4 Proceedings therein, only there are ſome 
few Pipe- Rolls of his Time, relating to the 
Revenue of the Crown. _ 
K. EH II. Hemy II, the Son of Maud, ſucceeded Ste- 
. phen; he reign'd long,. viz. about thirty 
five Years; and though he was not without 
" great 
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great Troubles and Difficulties, ' yet he 
built up the Laws and the Dignity of the 


Kingdom to a great Height and Perfection. 


For, | 2 t 
PFirſt, In the Entrance of his Government, setties 
he ſettled the Peace of the Kingdom; he Peace, and 
alſo reform'd the Coin, which was much — _ 
adulterated and debaſed in the Times and ** 
Troubles of King Stephen, Et Leges Henrict 
avi ſui pracepit per totum Regnum mviolabiliter 
ob ſervari. Hoveden. 2 * 
Secondly, Againſt the Inſolencies and Uſur- conſtitu- 
pations of the Clergy, he, by the Advice of tions of 
his Council or Parliament at Clarendon, en- renden. 
ated thoſe ſixteen Articles mention'd by 
Matt. Paris, ſub Anno 1164. They are long, 
and therefore I remit you thither for the 
Particulars of them. 1 
Tis true, Thomas Becket, Archbiſhop of 
Canterbury, boldly and inſolently took upon 
him to declare many of thoſe Articles void, 
eſpecially thofe five mention'd in his Epi- 
e to his Suffragans, recorded by Hoveden, 
viz. I/, That there ſhould he no Appeal 
to the Biſhop without the King's Licenſe. 
2dly, That no Archbiſhop or Biſhop ſhould 
go over the Seas at the Pope's Command 
without the King's Licenſe. 3dly, That the 
Biſhop ſhould not excommunicate the King's 
Tenants in Capite, without the King's Licenſe. 
athly, That the Biſhop ſhould not have 
the Conuzance of Perjury, or Fidei Lefionis. 
And 5thly, That the Clergy ſhould be con- 
ven'd before Lay-Judges, and that the King's 
| Courts 
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Improv'd 
the Laws. 
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Courts ſnould | Heme 
and of Tythes. 


_ Thirdh, He rais d up the Municipal Laws 
of the Kingdom to a greater Perfection, 


and a more orderly and regular Adminiſtra- 
tion than before; tis true, we have no 
Record of judicial Proceedings ſo ancient as 
that Time, except the Pipe-Rolls in the 
Exchequer, which are only Accounts of his 
Revenue: But we need no other Evidence 
hereof than the Tractate of Glanville, which 
tho' perhaps it was. not written by that 
Ranulphus de Glanvilla, who was Fuſticiarius 
Anglia under Hen. II. yet it ſeems to be 
wholly written at that Time, and by that 
Book, tho' many Parts thereof are at this 
Day antiquated and alter d, and in that 
long Courſe of Time, which has elaps d 
ſince that King's Reign, much enlarg d, 


reform'd, and amended, yet, by comparing 
e 


it with thoſe Laws of the Conf Yor and Con- 
queror, yea, and the Laws of his Grandfa- 
ther King Hen. I. which he confirm'd ; it 
will eaſily appear, that the Rule and Order, 
as well as the Adminiſtration of the Law, 
was greatly improv'd beyond what it was 
formerly, and we have more Footſteps of 


their Agreement and Concord herein with 
the Laws, as they were us d from the Time 


of Edw. I. and downwards, than can be 
found in all thoſe obſolete Laws of Hen. 1. 
which indeed were but diſorderly, confusd 


and general Things, rather the Caſes and 


Shells of directing the Way of Adminiſtra- 
= tion 
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tion than Inſtitutions of Law, if compar d 
with Glanville's Tractate of our Laws. 
Fpurthly, The Adminiſtration of the Com- 
mon Juſtice of the Kingdom, ſeems to be 
wholly diſpensd in the County Courts, 
Hundred Courts, and Courts Baron, except 
ſome of the greater Crimes reform'd. by the 


Laws of King Hen. I. and that Part where- 


of which was ſometimes taken up by. the 
Fuſliciarius Anglia: This, doubtleſs, bred 


great Inconvenience, Uncertainty, and Va- 
NAT in the Laws, viz. Su 

*irſt, By the Ignorance of the Judges, 
which were the Freeholders of the County : 
For altho the Aldermen or chief Conſtable 
of every Hundred, was always to be a Man 
learned in the Laws; and altho not only 


Inconve- 
niencies 
in the 
Laws. 


the Ftecholders, but the Biſhops, Barons, 


and great Men, were by the Laws of King 
Hen. I. appointed to attend the Coun 
Court, yet they ſeldom attended there, or if 
they did, in Proceſs of Time they neglected 
the Study of the Engliſh Laws, as great 
Men uſually do. Rt 
Secondly, Another Inconvenience was, 
That this alſo bred great Variety of Laws, 


eſpecially in the ſeveral Counties: For the 


Deciſion or Judgments being made by di- 
vers Courts, and ſeveral Independent Judges 
and Judicatories, who had no common In- 
tereſt among them in their ſeveral Judica- 
tories, thereby in Proceſs of Time every 
ſeveral County would have ſeveral Laws, 


Cuſtoms, Rules, and Forms of Proceeding, 
which is always the Effect of ſeveral Inde- 


pendent 
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_ Thirdly, A third Inconvenience was, 
That all the Buſineſs of any Moment, was 
carryd by Parties and Factions: For the 
Freeholders being generally the Judges, and 
Converting, Phe amor another, and being as 
it were the chief Judges, not only of the 
Fact, but of the Law, every Man that had 
a Suit there, ſped according as he could 
make Parties; and Men of great Power and 
Intereſt in the County, did eaſily, oyerbear 
others in their own Cauſes, or in ſuch 


Whetein they were intereſted, either by 


RemeJie.! 
by Or- 
daining 


JIſeices 
aner ant. 


Relation of Kindred, Tenure, Service, De- 
pendance, or Application 
And altho' in Caſes of falſe Judgment, 
the Law, even as then us d, provided a Re- 
medy by Writ of falfe Judgment before the 
King or his chief Juſtice; and in caſe the 
Judgment was found to be ſuch in the County 
Court, all the Sniters. were conſiderably a- 
mere, (which alfo continu'd long after 
in Uſe with ſome Severity) yet this provd 
bot an ioeffetual Remedg for thoſe Nit 
Therefore the King took another, and a 
more effe&ual Courſe ; for in the '22d Year 
of his Reign, by Advice of his Parliament 
held at Northampton, he inſtituted Juſtices 
Itinerant, dividing the Kingdom into fix 
Circuits, and to every Circuit allotting 
three Judges, knowing or experienc'd in 


the Laws of the Realm; Thefe Juſtices, 


with 
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with their ſeveral Circuits, are declard by 
Hoveden, ſub eodem Anno, i. e. 22 H. 2, viz. 


_— 


1. Hugo Creſſy Walterus filius Roberti, & 
Robertus Maunſel, for Norfolk, Suffolk, Cam- 

ige, Huntingdon, Bedford, Buckingham, Eſſex, 
and Hertford Counties. THESE 


2. Hugo de Gundevilla, V. filius Radulphi, 

& V. Baſſet, for Lincoln, Nottingham, Derby, 

Stafford "Warwick, Northampton, and Leiceſter 3 
Counties. 


— 


3. Robertus filius Bernardi, Richardus Giffard, 

& Rogerus filius | Ramfrey, for Kent, Surrey, 

Suſſes, Hampſhire, Berks, and Oxon Counties. 

4. V. filius Stephani, Bertein de Verdun, & 

Turſtavi filius Simonis, for Hereford, Glouceſter, = 

Worceſter, and Salop Counties. v 
5. Radulphus filius Stephani V. Ruffus, & | = 

Gilbertus Pipard, for the Counties ot Vilts, my 

Dorſet, Somerſet, Devon, and Cornwall. | 

6. Robertusde Watts, Radulphus de Glanvilla, 

& Robertus Picknot, for the Counties of Tork, 

Richmond, Lancaſter, Copland, Weſtmorland, 

Northumberland, and Cumberland. . 


Rich et . | | 
Hi, (Conſilio Archiepiſcoporum, Epiſcoporum, 1 
Comitum & Baronum Regni, &c. apud Notting- 15 
ham exiſtentium) miſi ſunt per ſingulos Anglis 7 13 
Comitatus & juraverunt quod cuilibet jus ſuum 
c conſervarent illaſum. Hoveden, fo. 313. & Mat. 
Faris. in Anno 1176. And that theſe Men 
were well known in the Law, appears by 
their Companion Radulphus de Glanvilla, who 
ſeems to be the Author of the Treatiſe De 
To Str}. fy 16; 905 Legibus 


. 
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oP talem Seiſinam nalem Pater Funs, c. 
«Aug ies thoſe Courts m Eyre, there | 
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Th | Oh 7. 
Telibus Anglia,” and ws bene made | 


li of the 
Fuſliciarius Anglia. e e 


To thoſe Juſtices 1 was. Aber wurde com 


mitted the Conuzance of all Civil and Cri- 
minal Pleas happening within their Divi- 
ſions, and likewiſe Pleas of the Crown, 
| Pleas touching Liberties,” and the King's 
Rights; and the better to acquaint them 
with their Buſineſs, there were certain Af. 
ſifes which were firſt enacted at Clarendon, 
and afterwards confirm'd at Northampton , 
they were not much unlike the Capitals Itine- 
- 715 mention in our old Magna'Charta, but 
* Note, not ſo perfect, and are ſet down by Hoveden 


Notwith- Lbi pony and are too long to be here in- 
fandins ſerted: I ſhall only take Notice of this ane, 


_— " viz. Eſtabliſhing Deſcents, becanſe 1 ſhall 


here hereafter have Occaſion to uſe it, Si quis obi- 


writes, it erzt. Francus Tenens, beredes ipſus "Temantant in 


ville and But beſi 
others, were two great ſtanding Courts, viz. The 
That the Exchequer, and the Court of King's- Bench, Vel 


Common Curiam Coram ipſo Rege, vel ejus Fuſbiciario 


Nleas was 


then alſo and it 5 Jae by the above · mentiou d 


in Being, 9 icie faciant omnes Fuſtitias 
eee Ee 3 ad Dominium Regis, 


only xd & ad Coronam 1 per Breve Domini Regis: 
that Court ell illor im Guß in ejus Loco erunt de Feodo a 


to a cer dn Militis & in fra, Niſi tam grandis ft quere 


Pla 
rain Pace quod non poſit deduci ſme Domino Regs vel * 


fore was g uam Fuſticia ei repommt pro dubitatione Jna, 


moveable vel ad illos qui in Loco ejus erunt, &c. 

and uncer- Neither do I find any diſtin& Mention of 

Ho the Court of Common Bench, in the Time 5 
* | t 
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Ch. 7 Common Lato of England. | <= 
his. King, tho in the Time of King John =—_ 
oO is often Mention made thereof, and | 
the Rolls of that Court of King Johns Time 
are yet extant upon Record, & vide poſt, ſub 
Neher... | 
The Limitations of the Aſſiſe of Novel Diſ- Limita- 
ſeiſm, is by thoſe Aſſiſes appointed to be, tion. 
a tempore quo Dominus Rex vent in Angliam 
proxime poſt Pacem fadam inter ipſum, & Re- 
The ſame King afterwards, in the twenty 

fifth Year of his Reign, divided the Limits 

of his Itinerant Fuſtices into four Circuits or Juſtices 
Diviſions, and to each Circuit aſſign d a #4" 
greater Number of Juſtices, viz. Five at 

leaſt, which are thus ſet down in HFoveden. 

Folio 337. viz. 


Amo 1179. 25. H. 2. Maguo Confilio cele- 
brato aqud Windeſhores, Commun Conſilio Archie- 
1 & Baromm & coram Rege 
hofuo, Rex divifit Angliam in quatuor Partes, 
nmicuique partium prafecit viros ſapientes 
ad faciendum Fuſtitiam in Terra ſua in hunc 

1. Richardus Epiſcopus Vinton, Richardus The- 
ſaurarius Regis, x ar filins Turoldi, Tho- 1 
nas Baſſet & : Robertus de Whitefield, for the 
Counties of Southampton, Wilts, Glouceſter, So- 
merſet, Devon, Cornwall, Berks, and Oxon. 

2. Galfridus Elienſi Epiſcopus, Nicholaus Ca- 
pelanus Regis, Gilbertus Pj inald de 
Viſebeck Capellanus Regis & 6G 


d, Reg 
Ganlfridus Hoſce, 
for the Counties of Cambridge, * 
e or- 


He im- 


Check'd 
the Pope, 


Hereford,” Stafford and Salop. 


3. Fohannes Epiſcopus Norwicenfie Hugo Au- 


dac © lericus Regis, Michael Bellet, Richardus de 


le Fer, & Radulphus Brito, for Norfolk, Suffolk, 


Eſſex, Bucks, and Bedford, 

4. Galfredus de Lucy, Johannes Comyn, Hugo 
de Gaerft, Radulpbus de Glanvilla, V. de Ben- 
dings, Alanus de — for the Counties of 
Nottingham, Derby, Tork, Northumberland, 
Weſtmorland, Cumberland, and Lancafter. 


Ii ſunt Fuſticiæ in Curia egis conſtituti ad 
andiendum clamores Populi. No Yo | 


This Prince did theſe. three notable 


Things, VIZ. 
Fire, By this Mens. he improv 4 oo 


2 the perfected the Laws of England, and doubtleſs 


transferr d over many of the Engliſh Laws 
into Normandy, which, as before is obſerv'd, 
caus d their great Suitableneſs between their 
Laws and ours; fo that the Similitude did 
ariſe much more by 'a- Conformation of 
their Laws to thoſe of England, than by 
any Conformation of the Engliſh Laws to 
theirs, eſpecially in the Reigns of King Hen. 
II, and his. two. Sons, King Richard and 
King John, both of whom were alf 0. Dukes 
of Normandy. 


Secondly,” He check d che pride ard Info 


lence: of the Pope: and the Clergy, by thoſe 
Conſtitutions made in a Parliament at (la- 
Na e NP. in reſtrain d the n 

r y ; owel 


4 
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| Northampton, | Leiceſter,” Warwick,” Winder, 
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but was perfected by the King himſelf in —_— 
the Seventeenth Year of his Reign, and, for 


ds | L .- 


Chi7; Gn La of England. 
Power of the Eckleſiaſticks, and the Exemp- 
tion they claimed from Secular Juriſdiction. 

And, rien .. L 2 . I . 

. Thirdly , He ſubdued and conquered e 
ſeland; and added it to the Crown off 
Bgld, © which® Conqueſt was degun bß 

Richard Earl of Stigule or Strongbom, 1 4 H. 2; 


# 


c 


the greater Solemnity of the Bufineſs, was _ 
ratified by the Fealties of the Biſhops and il 
Nobles of Ireland, and by a Bull of Confir- 
mation from” Pope Alexander, who was wil- | 
ling to intereſt himſelf in that Buſineſs to _ 
ingratiate Himſelf ' with the King, and to 8 
gain a Pretence for that arrogant Uſurpa- 1 
tion of diſpoſing of Temporal Dominions. | 
Vide Hoveden, Anno 14 H. 2. 1 
Richard I. eldeſt Son of King Henry II. K Rich. I. = 
ſucceeded his Father. I have ſeen little of | —_ 
Record touching the Juridical Proceedings, 
either of him, or his ſaid Father, other than 
what occurs in the Pipe- Rolls in the Exche- 
quer, Which both in the Time of Henry Il. 
Richard I. and King Fobn, and all the ſuc- _ 
ceeding Kings, are fairly preſerved ; and i _ 
the beſt Remembrances that we have of 
this King's Reign in relation to the Law, are 
what Roger Hoveden's Annals have delivered .1 
down to us, viz | | _— 
Firſt, He ifſtituted a Body of Naval Laws His Naval - 
in biz Return from the Holy Lond, in_the LNA; C 
Ind A U, which are yer extant with 
ome Additions ; De quibas Vide Mr. Selden s- 
Mare Clauſum, Lib. 2. cap. 24. and I ſuppoſe 2<n 
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to bim by Mar, Paris, Amme 1 1p. and he 
cCoaſtituted Juſtices to put them in Execu- 


x 


i 10N., 9155 32 | | 7 57 — : wa, > 
Articles Secondly, He obſerved the kante Method 
of * of diſtributing Juſtice as his Father had be. 
ocs me gun, by Juſtices. 1rinerant - per ſongulos Anglia 


1 Comitat as, to whom he delivered two Kinds 


of Extracts or Articles of Inquiry, vis, 


Capitula Coronæ, much reformed and aug. 

"3 leg mented from what they were before, and 
Capitula de Fudæu; the whole may be read 

in Hoveden, fo. 423. ſub Anne J R. 1. and 

by thoſe Articles it appears, That at that 

PS Time there was a ſettled Court for the 
Common Pleas, as well as for the King's 

E: Bench, tho it ſeems that Pleas of Land 
3 were then indifferently held in either, 2 
1 appears by the firſt and fecond Articles 
thereof, where we have, Placita per breve 
Domini Regs, vel per breve Capitals Fuſticia, 
vel a Capital; Curia Regis coram eis ( Fuſsicis) 

. iſſa: The former whereof ſeems to be the 
Common Pleas, which held Pleas by Qriginal 
Writ, which Writ was under the King's 
Teſte when he was in England; but when 
be was beyond. the Seas, it was under the 


Teſte of the Fuficiarins Anglie, as the Cuſt 


* 


3 Regni in the King's Ablence. + .. 
i1 The Power which the Juſtices 1:5nerant 
= had 'to hold Pleas in Writs of Right, or the 
= | Grand Aſſize, was ſometimes limited, as here 

by the Articuli Corone under Henry II. to half 
_ a Knight's Fee, or under: For here in theſe 
* 2 WY Articles it is, De Magnus Aſſiſis que ſunt de 

| | . Sf centum 
7 


they are the ſame which are attributed 
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centum Solide & infra, But in the next Com- 
miſſions; Iaſtructions, or Capitula Coronæ, it 


is, De Mognis Aſics. uſque ad Decem Libratas 


Te... i. e ve 
In his Eighth Year, he eſtabliſhed a Com- 
mon Rule tor Migbts and Meaſures through» 
out England, called Aſiſa de Menſuris, where. 
in we find the Meafure of Woollen Cloths 
was then the ſame with that of Magna 
57 3 H. 3. viz. De duobus ulnis infra 
[UT 4s, 5 2 

In the Year, before his Death, the like 
juſtices Errant went through many Counties 
of England, to whom Articles, or Capitula 
placitorum Coronæ, not much unlike the for- 
mer, were delivered. Vide Hoveden, ſub Anno 
1198. fa. 445- „ 

And in the ſame Year, he iſſued Com- 
miſſions in the Trent, Hugh de Neville being 
Chief Juſtice; and to thoſe were alſo de- 
livered Articles of Inquiry, commonly cal- 
led Aſſiſæ de Foreſta, which may be read at 
large in Hoveden, ſub eodem Anno, Theſe 
gave great Diſcontent to the Kingdom, for 


oth the Laws of the Foreſt, and their Exe- 


cution, were rigorous and grievous. 

King Fobn ſucceeded his faid Brother, 
both in the Kingdom of England, and Dutchy 
of Normandy ;, the Evidence that we have, 
touching the. Progreſs of the Laws of his 
Time, are principally Three, viz. Finſt, His 
Charters of Liberties. 24%, The Records 
of Pleadings and Proceedings in his Courts; 
And 147 The Courſe. he took for ſettling 
the Engliſh Laws in Ireland. 23 
. 2 1, Touch- 


K. John, 


i. 


r = 4 r en. N 8 82 3 wenn ̃ ů ot pe ho lh 2 : | 1 - — 
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I. I. Touching the firſt of theſe, his Charters 
His Char- of the Liberties of England, and of the Foref, 
ters. were hardly, and with Difficulty, gain'd 
5 by bis Baronage at Stanes, Anno Dom. 1215, 
The Collection of the former was, as Mat. 
Paris tells us, upon the View of the Char- 
ter or Laws of King Hen. I. which ſays, it 
contained quaſdam Libertates & Leges d Rege 
Ed vardo Sancto,  Eccleſiz & Magnatibus conceſ- 
ſas, except quibuſdam Libertatibus quas idem t 
Rex de ſuo adjecit 5 and that thereupon the 
Baronage fell into a Reſolution to have thoſe a 
Laws granted by King Jeb». But as it is 
certain, that the Laws added by King t 
Hen, I. to thoſe of the Confeſſor were many i 
more, and much differing from his; ſo the f 
Laws contained in the Great Charter of * 
King Fob», differed much from thoſe of i d 
1 King Hen. I. Neither are we to think, that WW fi 
= - the Charter of King Fob» contained all F 
2 the Laws ot England, but only or princi- n 
l pally ſuch as were of a more comprehenſive I f 
'2 | Nature, and concerned the common Rights N v 
1 and Liberties of the Church, Baronage and P 
ll Commonalty, which were of the greateſt © © 
4 Moment, and had been moſt invaded by fc 
ll King Fohns Father and Brother, - * 
1 The leſſer Charter, or De Foreſta, was to v 
reform the Exceſſes and Encroachments  E 
which were made, eſpecially in the Time of L 
t 
7 


w. 2. . O_ ; 
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b 

| | 5 Richard I. and Henry Il. who had made new 

| E | Afforeſtations, and much extended the Ri- 

L gour of the Foreſt Laws: And both theſe 

= ..- | Charters do in Subſtance agree with that 

18 g | Magus C. 
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Ch. 7. Common Lam of England. 139 
Magna Charta, & de Foreſta, granted and 
confirmed in 9 Her. 3. I ſhall not need to 
recite them, or to make any Collections or 
Inferences from them; they are both extant 
in the Red Book of the Exchequer, and in 
Mat. Paris, ſub Anno 121 FL and the Record 
and the Hiſtorian do Verbatim agree. 
As to the ſecond Evidence we have of 2. 
the Progreſs of the Laws in King Fobn's 
Time, they are the Records of Pleadings Records, 
and Proceedings which are {till extant : Cc. 
But altho' this King endeavoured to bring 
the Law, and the Pleadings and Proceed- N 
ings thereof, to ſome better Order than he 
found it; for ſaving his Profits wheteof he 
was very ſtudious, and for the better Re- 
duction of it into Order and Method, we 
find frequently in the Records of his Time, 
Fines impoſed pro Stultiloquio, which were 
no other than Mulcts impoſed by the Court 
ſor barbarous and diſorderly Pleading: From 
whence aſterwards that common Fine aroſe, 
Pro pulcbre placitando, which was indeed no 
other than a Fine for want of it; and yet 
for all this, the Proceedings in his Courts 
were rude, imperſect, and defective, to 
what they were in the enſuing Times of 
Edward I. Cc. But ſome few Obſervables 
I ſhall take Notice of upon the Peruſal of 
the Judicial Records of the Time of King 
Jobn, c. 


— 
* 
— 


1/, That the Courts of King's Bench and Eis 
Common Pleas were then diſtin& Courts, and Courts, 
| L 3 diſtinct - Ge. 


AS ( ß , Abocns Pha ocis 


4 


'S 


. n ” ea war: Mts a . 9 A 
ccc 38? args A PL Fate gt oy 5 015 ELD „ . 
* 1 * 1 W J "eB e rn * N 6 
2 - ? * 1 


# > ; : » 
* , I 1 TY 
Py \ o % LA "Y 2 * \ * «© MN x  '4 7 3 * 
, 94 4 , 2 TY % ; * 1 n 
_ 1 0 0 7 x * 
1 ry 70 ; * « 
. 4 ? a 
> 


diſtinatly held irom the Beginning to the End 
of King Jobs Bejign.* oo 


24h, That as yet, neither one nor both of 
thoſe Courts diſpatch'd the Bufineſs of the 


Kingdom, bur a great Part thereof was dif. 


' patched by the Fuſtices Itinerant, which were 


ſometimes in Ule, but not without their Inter. 


miſſions, and much of the Fublick Buſineſs 


was diſpatch'd in the County-Courts, and in 


other inferior Courts; and fo it continued, 
tho with a gradual Decreaſe till the End of 
King Edw. I. and for ſome Time after: 


And hence it was, That in thoſe elder Times, 


the Profits of thoſe County-Courts for which 


the Sheriff anſwer'd in his Farm, de Proficu 


Comitatus; alſo Fines were levied there, and 
_ Poſt. Fines, and Fines pro licentia concordandi, 
and great Fines there anſwered ; Fines pro 
Inquiſit ionibus habends, Fines for Miſdemeanors, 
tho called Amerciaments, aroſe to great 


the ancient Viſcontiels. 


Sums, as will appear to any who ſhall peruſe 


But, as I ſaid before, the Buſineſs of In. 


ferior Courts grew gradually leſs and lels, 


and conſequently their Profits and Buſinels 
of any Moment came to the Great Courts, 
where they were diſpatch'd with greater 
Juſtice and Equality. Beſides, the greater 
Courts obſerving what Partiality and Bro- 
cage was uſed in the Inferior Courts, gave a 
pretty quick Ear to Writs of falſe Judgment, 
which was the Appeal the Law allowed 
from erroneous Judgments in the County- 
Courts ; and this, by Degrees, waſted the 
Credit and Buſineſs of thoſe Inferior Courts. 
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. 25 3 diy, That the Diſtinction between the 
d King's Bench and Common Beneb, as to the 
Point of Communia placita, was not yet, nor 
of | + ime after, Tettled\ and hence it is, 


e that frequently in the Time of King obs, 
l. we ſhall find that Common Pleas were held 
e ia B. R. yea, in Mich, & Hill, 13 Fohannk, 


| 


A Fine is levied coram ipſo Rege, between 


I Gilbert Fitz-Roger and Helwiſe his Wiſe, Plain- 
n aiff, and Robert Barpyard Tenant of certain 
i e Foe oe 
of And again, Whereas there was frequently 
2 Liberty granted anciently by the Kings 
"of England, and allowed, Quod non implaci. 
tetur niſi coram Rege; I find inter Placita de 
diverſi Termini ſecundo Fohaunis, That upon 
a Suit between Henry. de Rachola, and the 
"Abbot of Leiceſter, before the Juſtices de Banco, 
the Abbot pleaded the Charter of King 
" Richard I. Quod idem Abbas pro nullo refpondeat 
niſi coram ipſo Rege vel Capitali Fuſticiario ſuo; 
and it is raled againſt the Abbot, Quia omnia 
Placita que coram Jultic. de Banco tenentur, 
. coram Domino Regi vel ej us Capitali Fuſticiario 
S, teneri intelliguntur. But this Point was aſter- 


b wards ſettled by the Statute of Magna Cbarta, 
8, Nuod Communis placita ngp ſequantur Curiam 
Ll "—_—_—_—— | 

cl 4thly, That the four Terms were then held 
according as was uſed in Aﬀeer-times with 
18 little Variance, and had the ſame Denomi- 
t nations they ſtill retain. Rs 

4 | Frbly, That there were oftentimes conſi- 
h derabſe Sums of Money, or Horſes, or other 


© Things given to obtain Juſtice ; ſometimes 
= -- "200M tis 


151 


8 
| 
| 

1 


Haſtings and Winchelſes, Afferumt Domino Regi 


tres Palfridos, & ſex Aſturias. Narenſes ad In. 
Juiſitionem habendam per Legales, & c. and fre» 
quently the ſame was done, and often ac- 
counted for. in the Pipe-Rulls, under the 
Name of Oblata; and to remedy. this Abuſe, 
was the Proviſion made in King Jobn's and 
King Hen. III. d's Charters, Nulli dende mas Fu. 


ſtitiam vel Rectum. But yet Fines upon Ori- 


ginals being certain, have continyed to this 


Day, notwithſtanding. that Proviſions but 


thoſe enormous Oblata before mentioned are 


o . 


thereby remedied, and taken away: 
. 6rbly, That in all the Time of King Jobn, 


the Purgation per Ignem &. Aquam, or the 


Trial by Ordeal, continued, as appears by 


frequent Entries upon the Rolls; but, it 
ſeems to have ended with this King, for l 
do not find it in Uſe in any 


lin Lime alter : 
Perchance the Barbarouſneſs of the Trial, 
and Perſuaſives ,of the Clergy, prevailed at 
length to antiquate it, for many Canons had 


been made againſt it. 


Jitbh, In this King's Time, the Deſcent 
of Socage, as 
Lands to the eldeſt Son prevailed in all 


ell as Knight's Service 


Places, unleſs there were a ſpecial Cuſtom, 


that the Lands were partible inter Maſculos; 


and therefore, Mich. ſecundo Fobannm, in 
a rationabili parte Bonorum, by Gilbert Be ville 


againſt William Beville his elder Brother for 
Lands in Guntborpe, the Defendant Pe 
f „ e e uod 


Py 
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tis ſaid to he, pro habenda Inquiſitipne ut Lede 
and inter placita incerti temporit Regis Fobannis. 
The Men, of Tarmoutb againſt the Men of 
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chi. Common Tar of England. 
uod nunquam partita vel partibilia fuere; and 
becauſe the Defendant. could not prove it, 


a 


Jadgment was given for the Demandant : 

And. by degrees it prevailed fo, that where: 

as at this Time the _Averment came on the © -- 
part of the Heir at Law, that the Land 

nunqu am partita vel partibilu entitit; in a lit 

tle Time after the Averment was turn'd on ö 
the other Hand, viz.. That tho the Land was 

Socage, yet unleſs he did aver and. prove 

that it was partita & partibilu, he failed. in 
nen 


Ho 


Thirdly, The third Inſtance of the Progreſs © 
of King H. Reign, in relation to the 
Common Law; was his ſettling the fame in 
Ireland, which he made his more immediate 
and particular Buſineſs : But hereof. we 
ſhall add a particular Chapter by it felf, 
when we have ſhewn you what Proceedings 
and Progreſs was made therein in the Time 
of Edu, I. The many and great Troubles 
that fell upon King Fob» and the whole 
Kingdom, eſpecially towards the latter End 
of bis Reign, did much hinder the good 
Effet of ſettling the Laws of England, 
and conſequently the Peace thereof, which 
might have been bottom'd eſpecially up- 
on the Great Charter, But this unfortunate 
prince and Kingdom were ſo intangled 
with inteſtine Wars, and with the Invaſion 
of the French, who aſſiſted the Engliſh Barons 
againſt their King, and by the Advantages 
and Ulurpations that the Pope and the Cingy 
3 7h e en 


"> bag I 5 
| | Luer ee TOS Cone ts errant | 
== made by thoſe Diftempers, that all ended u 
| 4 Confuſion with the King's Dea. 
= * SNRDOLINAG - oI79 wor N 
KH II. come therefore to the long and trouble. © 
ome Reign of K. Hen. III. who was aboy 1 
' nine Years old at his Father's Death; bel /* 


being born in Feſfo Sancti Remigii, 120%. and be 
King Fobn died in Feſto Sands Lucæ, 1216, * 

and the young King was crowned the 28 f 

ol October, being then in the Tenth Yeu 1 

of his Age, and was under the Tutelage a I 

; William, Earl-Marſhal. Og 9 

7 Hiſtory © The Nobility were quick and earneſt, noi E 
" of bis withſtanding his Minority, to have the Ii * 


” 


* 


Charter. berties and Laws of the Kingdom confirmed 
and preparatory thereto, in the Year 122} 


- Writs iflued to the ſeveral Counties to in L 
quire, by Twelve good and lawful Knight 
Que fuerunt Libertates in Anglia tempore Regni ol 

Henrici avi ſui, returnable quindena Paſche tt 
What Succeſs thoſe Inquiſitions had, or what b 

Returns were made thereof, appears not K 
But in the next Year following, the young. | 

| King ſtanding in Need of a Supply of Money 3: 
from the Clergy and Laity, none would bY in 

granted, unleſs the Liberties of the Ki © 

dom were confirm'd as they were expreß t. 
and contain'd in the two Charters of King K 

| Fohn ; which the King accordingly grante th 
in his Parliament at Weſt minſter, and the th 
were accordingly proclaim d, Ira quod Cb di 

utrorumque Regum in nullo inveniantur diſſimili 
Mat. Paris. Anno 1224, w 
In the Year 1227, The King holding h n 


Parliament at Oxferd, and being now 1 fu 
* ge 


Ch. 7. Common Lum of England. 13 
Ape; by ill Advices, cauſes the Two Char- 
ters he had formerly granted to be can- 
i cell'd, Hanc occaſi nem prætendens quod Chartæ 
i conceſſe fuerunt &. Libertates ſeriptæ c 
Ut fienate, dum ipſe erat ſub Cuſtodia, nee ſus Cor- 
" bre aut figili aliquam poteſt atem habuit, unde 
„viribas carere debuit, &. Which Fact occa- - 
ſioned a great Difturbance in the Kingdom: 
And this Inconſtancy in the King, was in 
Truth the Foundation of all his future Trou- 
'bles, and yet was ineffe&ual to his End and 
. Purpoſe; for thoſe Charters were not avoid- by 
able for the King's Nonage, and if there 
could have been any ſuch” Pretence, that 
alone would not avoid them, for they were 
Laws confirm'd in Parliament. 
hut the Great Charter, and the Charter 
ol the Foreſt, did not expire fo; for in 1253, 
they were again ſealed and publiſhed : And 
becauſe, after the Battle of Eveſham, the 
King had wholly ſubdued the Barons, and 
thereby a Jealouſy might grow, that he 
again meant to infringe it; in the Parlia- 
ment at Marlbridge, cap. 5. they are again 
confirmed. And thus we have the great Set- 
tlement of the Laws and Liberties of the 
Kingdom eſtabliſhed in this King's Time; 
the Charters themſelves are not every Word 
the ſame with thoſe of King Fob», but they 
differ very little in Subſtance. - 
This Gftat Charter, and Charta de Foreſts, 
was the great Baſis upon which this Settle- 
ment of the Engliſnu Laws ſtood in the Time 
of this King and his Son; there were alſo 
ſome additional Laws of this King yet — 
= wn 
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Te Hiſtory of the Ch. . 
which much poliſhed the Common Law 
vin. The Statutes of Aerton and Marlbridge, C 
and ſome others. „ 
We have likewiſe two other principal Þ in 
Monuments of the great Advance and Per. I m 
ſection that the Engliſh Laws attained to un. Wl in 
der this King, vis. The Tractate of Bracton, WW r: 
and thoſe Records of Pleas, as well in both T 
Benches, as before the Fuftices Itinerant, the th 
Records whereof are ſtill extant. ſe 
Braffon's | - Touching the former, viz, Bractons Tra. i w 
Treatiſe. ate, it yields us a great Evidence of the m 
Growth of the Laws between the Times of 
Hen. II. and Hen. III. If we do but compare 
Glanvilles Book with that of Bratton, we th 
ſhall fee a very great Advance of the Law I m 
in che Writings of the latter, over what they Il ar 
are in Glanville, It will be needleſs to in. be 
3 | Nance Particulars; ſome of the Writs and (6 
. Proceſs do indeed in Subſtance agree, but I th 
the Proceedings are much more regular and P. 
ſettled, as they are in Bracton, above what ſuc 
they are in Glanville, The Book it ſelf in Ml Pa 
| the Beginning ſeems to borrow its Method I tw 
A | from the Civil Law; but the greateſt part of © Co 
the Subſtance is either of the Courſe of Pro. 
ceedings in the Law known to the Au. IU w. 
-thor, or of Reſolutions and Deciſions in the I in 
Courts of King's Bench and Common Bench, 2 
and before Tf ices Itinerant, for now the in- hc 
ferior Courts began to be of little Uſe or Ill ſpi 
Eſteem. I og 
As to the Judicial Records of the Time I Ru 
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Records, 


Temp, of this King, they were grown to a much ji of 
Hen. III. greater Degree of Perfection, and the Plead. 
= ag. p ings 
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Ch. 7. Common Law of England. 137 
'Y ings more orderly, many of which are 
extant : But the great Troubles, and the 
Civil Wars, that happen'd in his Time, gave 
a great Interruption to the legal Proceed. 
| Þ ings of Courts; they had a particular Com- 
miſſion and Judicatory for Matters happen- 
ing in Time of War, ſtyled, Placita de tempo- 
\ i re Turbations, wherein are many excellent 
Things: They were made principally. about 
the Battel of Eveſham, and after it; and for 
ſettling of the Differences of this Kingdom 
was the Dictum, or Edictum, de Kenelwort 
made, which is printed in the old Magna 
E . 

We have little extant of Reſolutions in 
this King's Time, but what are either re- 
member'd by Bracton, or ſome few broken 
and ſcattered Reports collected by Fitz. 
berbert in his Abridgment. There are alſo 
ſome few Sums or Conſtitutions relative to 
the Law, which tho' poſſibly not Acts of 
Parliament, yet have obtained in Uſe as 
ſuch; as, De diſtrictione Scaccarii, Statutum 
Panis & Cerviſiæ, Dies Communes in Banco, Sta. 
num Hiberniæ, Stat. de Scaccario, Tudicium 
Coliftrigii, and others. „„ 

We cnme now to the Time of Edward I. K. Ea. I. 1 
who is well ſtyled our Engliſh Fuſtinian; for - 
in his Time, the Law, quaſi per Saltum, obtain d HY 
a very great Perfection. The Pleadings are 
ſhort indeed, but excellently good and per- 
ſpicuous: And altho' for ſome Time ſome of 
thoſe Imperfe&ions and ancient inconvenient 
ne Rules obtained; as for Inſtance, in point 
Fr of Deſcents, where the middle A” 

d. 0 


} 


i —— > 2 
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miniſtration of Juſtice between Party and 


\ the eldeft, and ajing without Ille, the 
Ti 18 deſcended to the'youngeſt, upon that 
old Rule iu the Time of Hen. II. Nemo poteſt p 
eſſe. Dominus 2 Heres, mentioned i itt Glantle | 
at leaſt if he had once received Homage, c 

E. 1, Fitz. Avowry, 235. Yet the Laws : 
= never in any one Ape receive ſo great fo 
and ſudden an Advancement; nay, I think ll , 
I may ey” ſay, all the Ages fince his Time 
have not done fo much in reference to the 
orderly ſettling and eſtabliſhing of the di 
ſtributive Juſtice of this In, as he did 
within a ſhort Compals of the Thirty five 
Years of his Reign, e e about the firſt 
"Thirteen Years thereo 
Indeed, many Penal Statutes and Provi- 
ſions, in retation to the Peace and good Go- 
vernment of the Kingdom, have been ſince 
made. But as touching the Common Ad. 


Party, and accommodating of the Rules, 
and of the Methods and Orders of Pro- 
ceeding, he did the moſt, at leaſt of any I 0 
King ſince William I. and lefe the ſame D 
as a fix'd and ſtable Rule and Order of 
Proceeding, very little differing from that 
which we now hold and practiſe, eſpecially 
as to the Subſtance and n Contexture I of 
thereof. 


It would be the Buſineſs of a Volume to 5 
ſet down all the Particulars, and therefore 


I ſhall only give ſome ſhort Obſervations E 
tokching tt the ſame. : P. 
„ „ . 
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- Firſt, He perſectly ſettled the Great Char- 
„ px de Foreſfa, not only hx a 
practice conſonant to them in the Dilſtci- 
bution of Law and Right, but alſo by that 
fFrmationes Chartarum. | 4 


Secondly, He eſtabliſhed and diſtributed 
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© their proper Bounds. And becauſe this 
Head has ſeveral Branches, I ſhall ſubdivide 


. He check d the Incroachments and In- 
ſolencies of the Pope and the Clergy, by the 
Statute of Carliſte. E 1 

2. He declared the Limits and Bounds of 
the Eccleſiaſtical Juriſdiction, by the Sta- 
tute of Circumſpecte Agata & Articuli Cleri. 
For note, Tho this later Statute was not 
publiſhed till Edw, II. yet it was compiled in 
the Beginning of Edw. I. "ae ye, 

3- He eſtabliſhed the Limits of the Court 
of Common Pleas, perfectly performing the 
Direction of Magna Charta, Quod Gommunia 
placita non ſequantur Curiam noſt ram, in relation 
to B. R. and in expreſs Terms extending 
it to: the Court of Exchequer by the Statute 
of Articuli ſuper Cbartas, cap. 4. It is ttue, 
upon my firſt reading of the Placita de Banco 
of Edw, I. I found very many Appeals of 


o Death, of Rape, and of Robbery therein; 
» and therefore 1 doubted, whether the ſame 


were not held at leaſt by Writ in the Common 
Peas Court: But upon better Inquiry, I 
„„ found many of the Records before Fuſtices 


Itine. 


the ſeveral Juriſdictions. of Courts within 
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F. He alfo ſettled thr 


| Penalties, wherein ordinarily very great In- 


and Efficacies. of Fines, confining them to 
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Records of the Common Pleas, which might i | 
r 
4. He eſfabfiſn'd the Extent of the Juriſ. | 
diction of the Steward and Marſhal. Vid ll | 
Articuli ſuper Charta, A 2- "And, | 
F. He al ed the Bounds of inferior 
Courts, not only of Counties, Hundreds, 
and Courts-Baron, which he kept within 
their proper and narrow Bounds, for the 
Reaſons given before; and ſo gradually the 6 
common Juſtice of the Kingdom came to 
be adminiſter d by Men knowing in the 
Laws, and converſant in the great Courts 
of B. R. and C. B. and before Juſtices Irin. 


tant; and alſo by that excellent Statute of 


Wieſftm. 1. cap. 35. he kept the Courts of 
great Men within their Limits under ſeveral © + 


croachments and Oppreſſions were exer- iſ + 


The Third General Obſervation 1 make 
is, He did not only explain, but excellently 
enforc'd, Magna Charta, by the Statute De 
Tallagio non concedendo, 34 E. . 

Fourthly, He provided againſt the Inter- 
ruption of the common Juſtice of the King. 
dom, by Mandates under the Great Seal, or 
Privy Seal, by the Statute of Articuli ſu- 
per Chartas, cap. 6. which, notwithſtanding 
Ma - Charta, had formerly been frequent 

Fifthly, He ſettled the Forms, Solemnities, 
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Ch. 7. Common Law of England. 161 
the Common: Pleas, and to Fuſtices Itinerant, 
and appointed the Place where they brought 
the Records after their Circuits, whereby 
one common Repoſitory might be kept of 
Aſſurances of Lands; which he did by the 
Statute De fro levandi Fines, 18 E. 1. | 
Sixt hly, He ſettled that great and orderly 6. 
Method for the Safety and Preſervation of 
ce Peace of the Kingdom, and ſuppreſſing 
| of Robberies, by the Statute of Minton. 
| Seventhly, He ſettled the Method of Te- 7. 
nures, to prevent Multiplicity of Penalties, 
which gtew to a great Inconvenience, and 
remedied it by the Statute of Quia Emptores 
Terrarum, 18 E. 1. | 
_ Eighthly, He ſettled a ſpeedier Way for Re- 8. 
covery of Debts, not only for Merchants and 
' Tradeſmen, by the Statutes of A#on-Burne!, 
and de Mercatoribus, but alſo for other Per- 
ſons, by granting an Execution for a Moiety 
of the Lands by Elegit. | 
Nimthly, He made effectual Proviſion for 9. 
Recovery of Advowſons and Preſentations 
to Churches, which was before infinitely 
lame and defective, by Statute Weſtminſter 2. 
er- cap. 1. | 
g Tembly, He made that great Alteration in 10. 
or Eſtates from what they were formerly, by 
- Statute Weſtminſter 2. cap. 1. whereby Eſtates 
ne of Fee-Simple, conditional at Common Law, 
nt were turned into Eſtates Fail, not remova- 
ble from the Iſſue by the ordinary Methods 
es, of Alienation; and upon this Statute, and 
to for the Qualifications hereof, are the Super- 
„ M ſtructures 
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ſtructures built of 4 H. 7. cap. 32. 32 H. 8. 


m Hiſtoyof . ch 


and 33 H. 8. | 

Eleventhly, He introduced quite a new 
Method, both in the Laws of Wales, and in 
the Method of: their Diſpenſation, by the 
Statute of Rutland, £ 

Twelfihly, In brief, partly by the Learn. 
ing and Experience of his Judges, and part- 
ly by his own wiſe Interpoſition, he ſilent. 
ly, and without Noiſe, abrogated many ill 
and inconvenient Uſages, both in his Courts 
of Juſtice, and in the Country. He recti- 
fied and ſet in Order the Method of colle&- 
ing his Revenue.in the Exchequer, and re- 
moved obſolete and illeviable Parts thereof 


out of Charge; and by the Statutes of 


Weſtminſter 1. and Weſtminſter 2. Glouceſter and 
Weſtminſter 3. and of Articuli ſuper Chartas, 
he did remove almoſt all that. was either 
grievous or impractical out of the Law, and 
the Courſe of its Adminiſtration, and ſub. 
ſtituted ſuch apt, ſhort, pithy, and effectual 


_ Remedies and Proviſions, as by the Length 


of Time, and Experience had of their Con- 
venience, have ſtood ever ſince without any 
great Aiteration, and are now as it were in- 
corporated into, and become a Part-of the 
Common Law it ſelf. . 


Upon the whole Matter it appears, That 
the very Scheme, Mold and Model of the 
Common Law, eſpecially in relation to the 
Adminiſtration of the Common Juſtice be- 
tween Party and Party, as it was highly 
rectified and ſet in a much better Light and 

7 Older 
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Order by this King than his Predeceſſors 
left ic to him, fo in a very great Meaſure 
it has continued the ſame in all ſucceeding 
Ages to this Day; fo that the Mark or 
Epocha we are to take for the true Stating 
of the Law of England, what it 4, is to 
be conſidered, (tated and eſtimated, from 
what it was when this King left it. Be- 
fore his Time it was in a great Meaſure 
rude and unpoliſh'd, in compariſon of what 
it was after his Reduction thereof; and on 
the other Side, as it was thus poliſhed and 
ordered ' by him, fo has it ſtood hitherto 
without any great or conſiderable Alteration, 
abating fome few Additions and Altera- 
tions which ſucceeding Times have made, 
which for the moſt part are in the ſubject 
Matter of the Laws themſelves, and not fo 
much in the Rules, Methods, or Ways of 
its Adminiſtration. FLA 
As I before obſerved ſome of thoſe many 
great Acceſſions to the Perfection of the 
Law under this King, ſo I ſhall now obſerve Repoſi- 
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F ſome 'of thoſe Boxes or Repoſitories where tories of 

J they may be found, which are of the fol- the Law. 

: lowing Kinds, vis. COOK © On We ; 
Firſ#, The Acts of Parliament in the Time 1. 

| of this King are full of excellent Wiſdom 

at and Perſpicuity, yet Brevity ; but of this, 

ne enough before is ſaid. | | 

- Secondly, The Judicial Records in the Time 2. 


of this King. I ſhall not mention thoſe of 
N the Chancery, the Cloſe, Patent and Charter- 
, Rolls, which yet will very much evidence 

4 | M 2 Mö the 
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handed as to take all they ſaid. And hence 
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the Learning and Judgment of that Time; 
but I ſhall mention che Rolls of Judicial 
Proceedings, eſpecially thoſe in the King's 


Bench and Common Pleas, and in the Eyres. 


I have read over many of them, and do 
generally obſerve, [4 

1. That they are written in an excellent 
Hand. | | 

2, That the Pleading is very ſhort, but 
very clear and perſpicuous, and neither looſe 
or uncertain, nor perplexing the Matter 
either with Impropriety, Obſcurity, or Mul- 
tiplicity of Words: They are clearly and 
orderly digeſted, effectually repreſenting the 
Buſineſs that they intend. : 

3. That the Title and the Reaſon of the 
Law upon which they proceed (which many 
times is expreſly delivered upon the Record 
it ſelf ) is perſpicuous, clear and rational; 
ſo that their ſhort and pithy Pleadings and 
Judgments do far better render the Senſe 
of the Buſineſs, and the Reaſons thereof, 
than thoſe long, intricate, perplexed. and 
formal Pleadings, that oftentimes of late 
are unneceſſarily uſed. 

Thirdly, The Reports of the Terms and 
Years of this King's Time, a few broken 
Caſes whereof are in Fitz berbert's Abridg- 
ment; but we have no ſucceſſive Terms or 
Years thereof, but only ancient Manuſcripts, 
perchance, not running through the whole 
Time of this King, yet they are very good, 
but very brief: Either the Judges then ſpoke 
leſs, or the Reporters were not fo ready - 
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this Brevity makes them the more obſcure. 
Bur yet in thoſe brief Interlocutions between 
the Judge and, the Pleaders, and in, their 
Definitions, there appears a great deal of 
Learning and Judgment. Some of thoſe | 
Reports, tho broken, yet the beſt of their 
Kind, are in Lincoln;-Imn Library, | 
Hurt hly, The Tracts written or collected 4. 
in the Time of this wiſe and excellent 
Prince, which ſeem to be of two Kinds, 
viv. 1ſt, Such as were only the Tractates of 
private Men, and therefore had no greater 
Authority than private Collections, yet con- 
tain much of the Law then in Uſe, as Heta, 
the Mirror, Britton and Thornton ; or elſe, 
. 2dly, They were Sums or Abſtracts of 
ſome particular Parts of the Law, as Nowve 
Narrationes, Hengam Magna & Parva, Cadit 
aſiſa Summa, De Baſtardia Summa; by all 
which, compared even with Bracton, there 
appears a Growth and a Perfecting of the 
Law into a greater Regularity and Order. 
And thus much ſhall ſerve for the ſeveral 
Periods or Growth of the Common Law 
until the Time of King Edw. I. incluſively, 
wherein having been ſomewhat prolix , I 
| ſhall be the briefer in what follows, eſpe- 
cially ſeeing that from this Time down- 
wards, the Books and Reports printed give 
_ Account of the enſuing Progreſs of the 
W. 
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CHAP. VII 


A brief Continuation of the Progreſs of 
the Laws, from the Time of King Ed- 
Ward II. zncluſive, down to theſe Times, 


Aving .in .the former Chapter been 
11 ſomewhat large in diſcourſing of the 
. Progreſs of the Laws, and the inciden- 
tal Additions they received in the ſeveral 
Reigns of King William II. King Henry l. 
King Stephen, King Henry II. King Richard l. 
King John, King Henry III. and King Edw. I. 
1 ſhall now proceed to give a brief Account 
of the Progreſs thereof in the Time of 
Eq. II. and the ſucceeding Reigns, down 
to thele Times. 1 


” 


Kk. EA II. Edward II. ſucceeding his Father; tho? he 


was an unfortunate Prince, and by reaſon of 
the Troubles and Unevenneſs of his Reign, 
the very Law it ſelf had many Interruptions, 
yet it held its Current in a great Meaſure 
. according to that Frame and State that his 
Falter had lelt-it in. - ,- «i 
Beſides the Records of Judicial Proceed- 
ings in his Time, many whereof are {till 
extant, there were ſome other Things that 
occurr'd in his Reign, which give us ſome 
kind of Indication of the State and Condi- 
tion of the Law during that Reign. As, 


Firſt, 
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Firſt, The Statutes made in his Time, 
aud eſpecially that of 17 E. 2. ſtyled De 
Prærogativa Regis, which tho' it be called a 
Statute, yet for the molt part is but a Sum 
or Collection of certain of the King's Pre- 
rogatives that were known Law long be- 
fore : As for Inſtance, The King's Wardſhip 
of Lands in Capite attracting the Wardſhip 
of Lands held of others; The King's Granr 
of a Manor not carrying an Advowſon 
appendant, unleſs named; The King's Title 
to the Eſcheat of the Lands of the Nor- 
mani, which was in Uſe from the firſt 
Defection of Normandy under King Jobn; 
The King's Title to Wreck, Royal Fiſh, 
Treaſure-Prove; and many others, which 
were ancient Prerogatives to the Crown. 

Secondly, The Reports of the Years and 
Terms of this King's Reign; theſe are not 
printed in any one entire Volume, or in any 
Series or Order of Time, only ſome broken 
Caſes thereof in Fitzherbert's Abridgment, 
and in ſome other Books diſperſedly, yet 
there are many entire Copies thereof abroad 
very excellently reported, wherein are many 
Reſolutions agreeing with thoſe of Edw.1.”s 
Time. The beſt Copies of theſe Reports 
that I know now extant, is that in Lincoln: 
Inn Library, which gives a fair Specimen of 
the Learning of the Pleaders and Judges of 
that Time. 


King Edu. III. ſucceeded his Father; his K. Ed. III. 
| Reign was long, and under it the Law was 
improved to the greateſt Height, The Judges 
: M 4 and 


and Pleaders were very learned : The Plead- 
ings are ſomewhat more poliſhed than thoſe 
in the Time of Edw. I. yet they have neither 
Uncertainty, Prolixity, nor Obſcurity. They 
were plain and skilful, and in the Rules of 


Law, eſpecially in relation to real Actions, 


and Titles of Inheritance, very learned and 


excellently poliſhed, and exceeded: thoſe of 
the Time of Edw, I. So that at the later 


End of this King's Reign the Law feemed 


to be near its Meridian. 


The Reports of this King's Time run 


from the Beginning to che End of his 
Reign, excepting ſome few Years between 
the roth and 17th, and 3oth and 33d Years 
of his Reign; but thoſe omitted Years 
are extant in many Hands in old Manu- 
ſcripts. | 
The Book of Aſſizes is a Collection of 
the Aſſizes that happened in the Time of 
Ed. III. being from the Beginning to the 
End extracted out of the Books and Aſſi zes 
of thoſe that attended the Aſſizes in the 
Country. 

The 7uſ ices Itinerant continu'd by intermit- 
ting Veldkudes till about the 4th of Edw. 3. 
and ſome till the roth of Edw. 3. Their 
Juriſdiction extended to Pleas of the Crown, 
or Criminal Cauſes, Civil Suits and Pleas of 
Liberties, and Quo Warranto's; the Reports 
thereof are not printed, but are in many 
Hands in Manuſcript, both of the Times of 
Edw. I. Edw. II. and Edw. III. full of excel- 
lent Learning. Some few broken * 4 
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Cb. 8. Common Law of England. 166% 
thoſe Eyres, eſpecially of Cormwal, Notring- 
bam, 5 and Derby, are . 
Ntberbert in his Abridgment. 
After the roth of Edw. III. 1 do not find 
any Juſtices Errant ad Communia Placita. but 
only 4d Placita Foreſtæ; other Things that 
concerned thoſe Juſtices Itinerant, were ſup. 
plied and tranſacted in the Common Bench 
for Communia Placita, in the King's Bench and 
Exche for Placita de Libertaribus, and be- 
fore Juſtices of Aſſize, Niſi Prime, Oyer and 
Terminer and Gaol Delivery fot Aſſizes and 
Pleas of the Crown. 
And thus much for the Law in the Time 


Richard II. ſucceeded his Grandfather ; K. Rich. HI. 
the Dignity of the Law, together with the 
Honour of the Kingdom, by reaſon of the 
Weakneſs of this Prince, and the Difficulties 
occurring in his Government, feem'd ſome- 
what to decline, as may appear by com- 
paring the twelve laft Years of Edw. III. 
commonly called Quadrageſms, with the Re- 
a ports of King Richard II. wherein appears 
. a viſible Declination of the Learning and 
Depth of the Judges and Pleaders. | 
þ It is true, we have no printed continued 
i Report of this King's Reign; but 1 have 
S ſeen the entire Years and Terms thereof in 
/ || a Manuſeript, out of which, or fome other 
Copy thereof, 1 ſuppoſe Firzherbert abſtract- 

ed thoſe broken Caſes of this Reign in his 
{ | Abcidement. - 
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the End of Edu. III. back to the Beginniog 


of Edw. I. the Learning of the Common 
Law conſiſted principally in Aſſizes and real 


Actions; and rarely was any Title deter- 
mined in any Perſonal Action, unleſs in Caſes 
of Titles to Rents or Services by Replevin; 
and the Reaſons thereof were principally 
theſe, viz. '- w+ 1 YT ©. 8 % 
Firſt, Becauſe theſe ancient Times were 
great Favourers of the Poſſeſſor; and there. 
fore if about the Time of Edw. II. a Diſ 
ſeiſor had been in Poſſeſſion by a Vear and 


a Day, he was not to be put out without a 
Recovery by Aſſize. Again, If the Diſſeiſor 


had made a Feoffment, they did not counte- 
nance an Entry upon the Feoffee, becauſe 
thereby he might loſe his Warranty, which 
he might ſave if he were impleaded in an 
Aſſize or Writ of Entry; and by this Means 
real Actions were frequent, and alſo Af- 
ſizes. -.: > „ 

Secondly, They were willipg to quiet 
Men's Poſſeſſions; and therefore after a Re- 
covery or Bar in an Aſſize or real Action, 


the Party was driven to an Action of a higher 


Nature. 

Thirdly, Becauſe there was then no known 
Action wherein a Perſon could recover his 
Poſleſſion, other than by an Aſſize or a 
real. Action ; for till the End of Edw. 1V. 
the Poſſeſſion was not recovered in an Eje- 
ctione firmæ, but only Damages. oe hon 

Fourt hly, Becauſe an Aſſize was a ſpeedy 
and effectual Remedy to recover a Poſſeſ. 


ſion, 
F 


- In alll thoſe former Times, eſpecially from 


2h 
fio1 
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on, the Jury being ready impanel'd , 
— at the 1 the firſt Day of the Return. 
And altho? by Diſuſage, the Practiſers of the 
Law are not fo ready in it, yet the Courſe 
thereof in thoſe Times was as ready, and 
- S well known to all Profeſſors of the Law, 
„ss the Courſe of Ejectione firme is now. 


Touching the Reports of the Years and K. Hen. IV. 
Terms of Hen. IV. and Hen. V. I can only K. Hen. V. 
ſay, They do not arrive, either in the Na- 
ture of the Learning contained in them, or 
in the Judiciouſneſs and Knowledge of the 
judges and Pleaders, nor in any other Re- 
ſpect ariſe, to the Perfection of the laſt 
twelve Years of Edw. II. 5 

But the Times of Henry VI. as alſo of X. Hen. VI. 
Eby, IV. Edu. V. and Henry VII. were N 4 V. 
Times that abounded with learned and ex. nd 
cellent Men. There is little Odds in the K. Hen. VII. 
Uſefulneſs or Learning of theſe Books, only 
the firſt Part of Henry VI. is more barren, 

t pending ic (elf much in Learning of little 
Moment, and now out of Uſe; but the fe. 
3, {cond Part is full of excellent Learning. 

In the Times of thoſe three Kings, Hen. VI. 

aw. IV. and Hen. VII. the Learning ſeems 
n Wt be much alike. But theſe two Things 
is are obſervable in them, and indeed ge- 

a nerally in all Reports after the Time of 
V. Ed. III. vis. | 


Firſt, That real Actions and Aſſizes were 1. 
ly not fo frequent as formerly , but many 
e. © Titles of Land were determined in 29 
n, . | na 


£75 


mitive Simplicity, and the true Uſe and 


Pleadings, the many and unneceſſary Repe- 


Ne Hiſtory of the Ch. 
nal Lana and the Reaſons hereof ſeey oo 
to be, «jy | | - | 

I 1 5 Becauſe the Learning of them began 
by little and little to be leſs known or unden. t 


ſtood, _ " | 
24h, The ancient Strictneſs of preſerving 


Poſſeſſions to Poſſeſſors, till Eviction by Ihe 


Action, began not to be fo much in Uſe Whon: 


unleſs in Caſes of Deſcents and Diſcontinu. cee 
ances, the latter neceſſarily drove the De. 
mandant to his Formedon, or his Cui in Vita, Note 
Cc. But the Deſcents that told Entry were MPle 
rare, becauſe Men preſerved their Rights to N not 
enter, & c. by continual Claims. of 
2d) , Becauſe the Statute of 8 H. 6. had He 
helped Men to an Action to recover theirWof 
Poſſeſſions by a Writ of Forcible Entry, even of 
while the Method of Recovery of PoſleſſionsMWly 
by Ejectments was not known or uſed. | 
The Second Thing obſervable is, That the 
tho” Pleadings in the Times of thoſe Kings 
were far ſhorter than afterwards, eſpecially - 
after Hen. VIII. yet they were much longer Wing 


than in the Time of King Edw. III. and the cef 


Pleaders, yea and the Judges too, became we 
ſomewhat too curious therein, fo that that rio 
Art or Dexterity of Pleading, which in is wa 
Uſe, Nature and Defign, was only to render i ter 
the Fact plain and intelligible, and to bring re! 
the Matter to Judgment with a convenient po 
Certainty, began to degenerate from its pri. M 


End thereof, and to become a Piece of Nice- 
ty and Curioſity z which how theſe later 
Times have improved, the Length of the 


F titions, 


:i0ns, the many Miſcarriages of Cauſes upon 


mall and trivial Niceties in Pleading, have 


oo much witneſled. 


I ſhould now ſay ſomething touching the 


imes fince Henry VII. to this Day, and 
therefore ſhall conclude this Chapter with 
ſome general Obſervations touching the Pro- 
ceedings of the Law in theſe later Times. 

And firſt I ſhall begin where I left be- 
fore, touching the Length and Nicety of 
Pleadings, which at this Day far exceeds 
not only that ſhort, yet perſpicuous, Courſe 
of Pleading which was in the Time of 
Hen, VI. Edw. IV. and Hen. VII. but thoſe 
of all Times whatſoever, as our vaſt Preſſes 
of Parchment for any one Plea do abundant- 
ly witneſs. | 

And the Reaſons thereof ſeem to be 
theſe, wiz. | 


Firſt, Becauſe in ancient Times the Plead- 
ings were drawn at the Bar, and the Ex- 
ceptions ( alſo ) taken at the Bar, which 
were rarely taken for the Pleaſure or Cu- 
noſity of the Pleader, but only when ic 
was apparent that the Omiſſion or the Mat- 
ter excepted to was for the moſt part the 
rery Merit and Life of the Cauſe, and pur- 
polely omitted or. miſpleaded becauſe his 
Matter or Cauſe would bear no better: But 
now the Pleadings being ficſt drawn in 
Writing, are drawn to an exceſſive Length, 
and with very much Laboriouſneſs and 
Care enlarged, left it might afford an Ex- 
ception not intended by the Pleader, Fears 
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which could be eafily ſupplied: from the! 
Truth of the Caſe, - leſt the other Patty Re 
ſhould. catch that Advantage which com. T. 
monly the adverſe Party ſtudies, not ia hö 
Contemplation of the Merits or Juſtice of © 
the Cauſe, but to find a Slip to faſten upon, 
tho' in Truth either not material co the Me- * 
rits of the Plea, or at leaſt not the'/ Merits il © 
of the Cauſe, if the Plea were in all Things I 47 
common 292547: | 

| Secondly, Becauſe thoſe Parts of Pleading th 


which in ancient Times might perhaps be Iſl "i 


material, but at this Time are become only 4 
mere Styles and Forms, are ſtill continued I ſe 
with much Religion, and fo all thoſe aw *! 


cient Forms at firſt introduced for Conve. © 


nience, but now not neceſſary, or it may be I I 
antiquated as to their Uſe, are yet continued 
as Things wonderfully material, tho' they tt 
only ſwell the Bulk, but contribute nothing Il "*< 
to the Weight of the Plea.” © 
Thirdly, Theſe Pleas being moſtly drawn 
by Clerks, who are paid for Entries and Co- K 
pies thereof, the larger the Pleadings are, the * 
more Profits come to them ; and the dearer 
the Clerk's Place is, the dearer he makes the 
Client pay. Fes 
Fourthly, An Over-forwardneſs in Courts 
to give Countenance to fiivolous Excep- 
tions, tho' they make nothing to the true 
Merits of the Cauſe ; whereby it often hap- 


| pens, that Cauſes are not determined ac. 


cording to their Merits, but do often miſ. © 
carry for inconſiderable Omiſſions in Plead- 
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e But, Secondly, 1 ſhall conſider what is the 
Reaſon: that in the Time of K. Edw. I. one 
n. Term contained not above Two or Three 
hundred Rolls, but at this Day one Term 
of contains Two thouſand Rolls or more. 
The Reaſons whereof may be theſe, 
ö viv. 5 „ „ 02 1 651% 
: 1/4, Many petty Buſineſſes, as Treſpaſſes 
and Debts under 40 5. are now brought to 
Weſtminſter, which uſed to be diſpatched in 
the County or Hundred. Courts; and yet 
the Plaintiffs are not to be blamed, becauſe 
at this Day thoſe inferior Courts are ſo ill 
ſerved, and Juſtice there ſo ill adminiſtred, 
that they were better ſeek it (where it may 
be had) at Weſtminſter, tho? at ſomewhat 
more Expence. 

24ly, Multitudes of Attorneys practiſing in 
the great Courts at Weſtminſter, who are 
ready at every Market to gratify the Spleen, 
Spight or Pride, of every Plaintiff. 
ml 34), A great-Encreaſe of People in this 
o-. Kingdom above what they were anciently, 
he which muſt needs multiply Suits. 
ter 4 hi, A great Encreaſe of Trade and 
he Trading Perſons, above what there were 
in ancient Times, which muſt have the like 
Irts Effect. 
ep. rhbly, Multitudes of new Laws, both Penal 
rue and others; all which breed new Queſtions, 
ap- and new Suits at Law, and in particular 
ac- the Statute touching the deviſing of Lands, 
niſ. ¶ um multis aliu. 
ad: 6thly, Multiplication of Actions upon 
the Caſe, which were-rare formerly, and 
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15 hee „ Ch. 9 
thereby Wager of Law, erat which dil. 
eu many Suits: For when Men were 


ſure, that in caſe they. reſted, upon a bare 
Contract without Specialty, the other Part ny 


might we; his Law, they would not r 
u tracts without reducing the 
Treo into a Specialty, if it were of = 
Value, which created much Certainty, and 
accorded many Suits, . 

And herewith I ſhall ade this Chap. 
ther, ſhewing what Pro 77 the Law 
made, from the Reign of King Eduard the 
Firſt, down to chele Times. 


1 0 The, FR CHAP 


WV. | 


Concerning the Settling of the Common Law 
England in Ireland and Wales: Aud 
ſome Obſervations touching the Iſles of 


Man, Jerſey, and Guernſey, Gr. 


PHE Kingdom of Irelond| being con- ela 


J queredby:He».II. about the Year 11771, 


he, in his great Council at Oxon, conſtitu- 
ted his younger Son Fobn 1 l 

lo fully, that 
he introduced the Engliſh. Laws: into that 


who proſecuted that Conqueſt ſo 


Kingdom, and ſwore all the Great Men 


there to the Obſervation of the ſame, which 


Laws were, aſter the Deceaſe of King Fobn, 
again reinforced by the Writ of King Hen, III. 
reciting that of King John. Rot. Clauſ. 10 H. 3. 


Memb. 8, & 10. Vide infra, & Prom. 252, 


2535 Cc. LT „ 45 | | 
And becauſe. the Laws of England we 
not fo ſuddenly known there, Writs from 
Time to Time iſſued from hence, containing 
divers Capitula Legum Angliæ, and command- 
ing their Obſervation in Ireland, as Rot. Parl. 


11 H. 3. the Law concerning Tenancy by 
Courteſy, Rot. Clauſ. 20 H. 3. Memb. 3. Dorſo. 
The Law concerning the Preference of the 


Son born after Marriage, to the Son born 


of the ſame Woman before Marriage, or 
Baſtard eigne G 1 puiſne, Rot. Clauſ. 


20 H. 
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concerning all theParceners inheriting with- 
out doing Homage, and ſeveral Tranſmiſſions 
of the like Nature © 

For tho' King Hen. II. had done as much 
to introduce the Engliſh Laws. there, as the 
Nature of the\Inbabictams, or the Gircum- 
ſtances of. the Times, would permit; yet 


partly for want of Sheriffs, that Kingdom 


being then hot divided into. Counties, and 
partly by reaſon of the Inſtability of the 


Tiriſh, he could not fully effect his Deſign: 


And therefore King Jobn, to ſupply thoſe 
Defects as far as he was able, divided 
Leinſter and Munſter into the ſeveral Coun- 
ties of Dublin, Kildare, Meath, Uriel, Cater- 
logh, Kilkenny, Wexford, Waterford, Cork, 
Limerick, Tiperary, and Kerry; and appointed 
Sheriffs and other Officers to govern them 
aſter the Manner of England; and likewiſe 
cauſed an Abſtract of the Engliſh Laws un- 
der his Great Seal to be od chither, 
and depoſited in the Exchequer at Dublin. 
And ſoon after, in an Iriſb Parliament, by a 
general Conſent, and at the Inſtance of the 
Iriſh, he ordaind, That the Engliſh Laws 
and Cuſtoms ſhould thenceforth be obſerv'd 
in Ireland: And in order to it, he ſent his 
Judges thither, and erected Courts of Judi- 
cature at Dublin. : 
But notwithſtanding theſe Precautions of 
King Fobn, yet for that the Brebon Law, and 
other Iriſh Cuſtoms, gave more of Power 


to the great Men, and yet did not reſtrain 
the Common People to fo ſtrict and regular 


| a 
. 


20 3. Memb. 4. in Dorſo: So the Law 
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ch. 9. Common Law of England. t79. 


a. Diſcipline as the Laws of- England did: 5 
Therefore the very Englyb themſelves be- 
came corrupted by them, and the Engliſu 
Laws ſoon, became of little Uſe or Eſteem, 
and were look d upon oy the Iriſh and the 
degenerate Engliſh as a Yoke of Bondage; 
ſo that King Hen. III. was oftentimes ne- 
ceſſitated to revive them, and by ſeveral 
ſucceſſive Writs to enjoin the Obſervation 
of them. And in the Eleventh Year of 
his Reign, he ſent the following Writ, 
ERAS I 
Henricus Rex, Cc. Baronibui,  Militibus & 
alis libere Tenentibus Lageniæ, ſalutem, & c. 
Satis ut credimus veſtra audivit diſcretio, quod 5 
cum bonæ memoriæ Fobannes, quondam Rex 
Angliæ Pater Noſt er venit in Hiberniam, ipſe 
luxit ſecum viros diſcretos & Legis peritos, quo- 
rum Communi Conſilio, & ad inſtant iam Hiberni- 
enſium ſtatuit & præcepit Lege: Anglicanas tenert 
in Hibernia; ita quod Leges eaſdem in ſcriptis 
redact as reliquir ſub ſigillo ſuo ad Scaccar. 
Dublin. Cum igitur Conſuetudo & Lex Angliæ 
| fuerit, quod fi aliquis deſponſaverit aliquam Mu- 
lierem, five Viduam ſive aliam, hæreditatem ha- 


bemem, & ipſe poſt modum ex ea prolem ſuſcita- 


N 2 Juſti- 


verit, cujus clamor auditus fuerit infra quatuor . 
| parietes, idem Vir, ſi ſupervixerit ipſam uxorens 4 
0 ſuam, habebit tota vita ſua Cuſtodiam Hæredita- . 
| tu uxoris ſue, licet ea forte habuerit Hæredem 1 

de primo Viro ſuo qui fuerit Plenæ ætatii; Vobis 1 
: Mandamus injungentes, quatenus in loquela que | f 
4 eſt in Curia Willi, Com, Mareſc. inter Mauritium 5 
rx. Gerald Petent. & Galfridam de Mariſco k 
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modo Fuſtitiam in contrar facere pr aſumatis. 
| * Teſte Rege apud We 


And Note, In the ſame Year another Writ 
was ſent to the Lord Juſtice, commanding, 


Him to aid the Epiſcopal Excommunications 


in Ireland with the Secular Arm, as in Eng- 


Iand was uſed. | 


And about this Time Hubert de Burgo, 
the Chief Fuſtice of England, and Earl of 
Kent, was made Earl of Connaught, and 
Lord Juſtice of Treland during Life ; and 
becauſe he could not perſonally attend, he, 
on March the 10th, 1227. appointed Richard 
de Burgo to be his Deputy, or Lord Ju. 


ſtice, to whom the King ſent the following 


Writ : 


Rex dile&o &* fideli ſuo Richardo de Burgo 


Tu iciario ſuo Hiberniæ ſalutem. Mandamus 


vobis firmiter præcipientes, quatenus certo die & 
loco faciatis wenire coram vobis, Archiepiſcopos 


| Epiſcopos Abbates Priores Comites & Barone 


Milites & libere Tenentes & Ballivos ſingulorum 
Comitatuum, & coram eis publice legi faciatis 
Chartam Domini Febanni: Regis Patris noſtri 
cui ſigillum ſuum appenſum eſt, quam, fieri fecit 
& jurari d Magnatibus Hiberniæ de Legibas Fo 
conſuetudinibus Anglorum obſervandis in Hiber- 


nia, & pracipiatis eis ex parte noſtra, " Leges 


illas & conſuetudines in Charts preditta conten- 


tas de cetero firmiter teneant & obſer vent. Et 
. . 
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The Hiſtory of the” Ch. 9. 
Fuſticiarium noſtrum Hiberniæ tenentem, vel in 
alia Loquela quæ fuerit in Caſu prædicto nullo 


Veſtm. 10 De- 
cCemb. Ane 11 Regni Naftri. 
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loc idems per fingulos Comitatus Hibernie clamart 


faciatis, & teneri probibentes firmiter ex parte 
noſtra & forifacturam noſt ram, ne quis contra 
hoc Mundatum noſtrum, venire præſumat. Eo 
excepto quod nec de morte nec de catallis Hibernen- 
fam occiſorum nihil ſtatuatur ex parte noſtra citra 
quindecim dies & die Sancti Mich. Anno Regni 
Noſtri, 127. Super quo reſpectum dedimus Mag- 
nat. noſtris de Hib. 774 ad Terminum prædict. 
Tiſte Meipſo apud Weſtm. 8“ die Mais, Anno 
Regni Noſtri, 12; 5 


And about the 2oth Year of Hen. III. fe- 
veral Writs were ſent into Freland, eſpecially 
directing ſeveral Statutes which had been 
made in England to be put in Uſe, and to be 
obſerved in Ireland; as the Statute of Merton 
in the Caſe of Baſtardy, G. : 

But yet it ſeems by the frequent Grants 
that were made afterwards to particular 


Native Iriſp Men, Quod 215 atantur Angli- 
canis, That the Native Triſh had not the fu 
Privilege of the Engliſh Laws, in relation 
at leaſt to the Liberties of Engliſh Men, til / 
about the Third of Edw. III. Vide Rot. Clauſe 
2 Z. 3. Memb. 17. 

As the Common Law of England was thus 
by King Fay and Hen. IIl. introduced into 
Ireland, fo in the Tenth of Hen, VII. all the 
precedent Statutes of England were there 
ſettled by the Parliament of Ireland. Tis 
true, many ancient Iriſh Cuſtoms continued 
in Ireland, and do continue there even unto 
this Day; but ſuch as are contrary to the 

N 3 Laws 


wal, As touching Male, That was not always 


ſuis de Terra ſua de Snodon G de alits terre ſus 
in Wallia Salutem in Domino. Divina. provi. 
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» WU Coronz Regni prædicti tanquam dartem corporis 
e juſdem annexuit & univit, Nos, G . 


5 According to the Method in that Statute 


preſcribed; has the Method of Juſtice been 
| E ſter'd in Wales, with ſuch Al- 
y | -c<cations and Additions therein as have been 

made by the ſeveral ſubſequent Statutes of 27 
a and 34 H. 8. Se. 8 3 | 35 
l Touching the ie of Man: This was ſome- 7%: I: of 
5 times Parcel of the Kingdom of Norway, Man. 
and governed by particular Laws and Cu- 


ſtoms of their own, tho many of them hold 
Proportion, or bear ſome Analogy, to the ä 
Laws of England, and probaby were at firſt 
and originally derived ſrom hence; ſeeing 
the . of Norway, as well as the Ie 
of Man haye anciently been in Subjection 
to the Crown of England. Vide Leges Willi. 
Primi, in Lambard's Saxon Laws. 
_ Berwick was ſometimes Parcel of Scotland, perwick, 
but was won by Conqueſt by King Edw. I. 
and after that loſt, by King Edw. II. and 
afterwards regained by Edw. III. It was 
governed by the Laws of Scotland, and their 
own particular Cuſtoms, and not according 
to the Rules of the Common Law of Erg- 
land, further than as by Cuſtom it is there 
admitted, as in Liber Parliamenti, 21 E. 1. 
in the Caſe of Moyne and Bartlemew, pro 
Dote in Berwick ; yet now by Charter they 
ſend Burgeſſes to the Parliament of Eng- 
„ 1 
| Touching the lands of Ferſey, Guernſey, Jerſey, 
Sark, and Alderney, they were anciently Guernſey, 
EE 0 2 N4- #.. a &c. 
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regained them, and they have ever ny 
© 


that Right the Kings of England held them 
till che Time of King Fob» : But. although 
King Fobn, as is before ſhewn, was unjuſtly 
deprived. of that Dutchy, yet he kept the 
Hands; and when after that they were by 


Force taken from him, he by the like Force 


* 


continued in the Poſſeſſion of the Crown 
England. VÜVV . 
As to their Laws; they are not governed 
by the Laws of England, but by the Laws 
and Cuſtoms of Normandy, But not as they 


are at this Day; for ſince the actual Diviſion 


and Separation of thoſe Iſlands from that 


Dutchy, there have been ſeveral new Edids 


and Laws made by the Kings of France 
which have much altered the old Law of 


| Normandy, which Edicts and Laws bind not 


in thoſe Maud, they having been ever ſince 
King Jobn's Time, at leaſt, under the actual 
Allegiance of England, 0 

And hence it is, that tho? there be late Col. 


lections of the Laws and Cuſtoms of Nor- 


mandy, as Terrier, and ſome others, yet they 
are not of any Authority in thoſe and.; 
for the Deciſion of Controverſies, as the 
Grand Coutumier of Normandy is, which is 
(at leaſt in the greateſt Part thereof) a' Col- 


Jeion of the Laws of Normandy, as they 
ſtood before the Disjoining of thoſe and: 


from the Dutchy, viz. before the Time of 


lection ſome Edicts of the Kings of France 

which were made after that Disjunction ; 

ee es "> 
5 4 
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a Part of the Dutchy of Normandy, and in 


King Hen. III. tho' there be in that Col- 
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end thoſe Laws, as L have ſnhe n before, tho 
in ſome Things they agree with the Laws 
of England, yet in many Things they differ, 
and in ſome are abſolutely repugnant. 
And henes it is that regularly Suits ariſing 
in thoſe Mands are not to be tried or deter- 
nined in the King's Courts in England, but | 
tre to heard, tried, and determined in-thoſe | 
and,, either before the ordinary Courts of 
Jurars there, or by the Juſtices Itineram 
I there, commiſſioned under the Great Seal 
of England, to determine Matters there aris 
fing: And the Reaſon is, becauſe their 
Coucſe of Proceedings, and their Laws, dif. 
fer from the Courſe of Proceedings and 
the Laws of England, e 
And although it be true, that in ancient 
Times, ſince the Loſs of Normandy, ſome 
ſcattering Inſtances are of Pleas moved here 5 
touching Things done in thoſe Mandi, yet 
the general ſettled Rule has been to remit 
them to thoſe lands, to be tried and de- 
termined there by their Law; though ac this 
Day the Courts at Weſtminſter hold Plea of 
ll tranſitory Actions whereſoever they ariſe, 
lor it cannot appear upon the Record where 
they did ariſe. ls i 4 bb vn 
Mich. 4 2 E. 2. Rot. 45. coram Rege, A great 
Complaint was made by Petition againſt 
the Deputy Governor of thoſe ande, for 
divers Oppreſſions and Wrongs done there: 
This Petition was by the Chancellor deli- 
rered into the Court of B. R. to proceed 
upon it; - whereupon there were Pleadings 
on both Sides: But becauſe it appeared — 
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be for Things done and tranſacted: in the 


(id lau, Judgment was thus given: Et 
quid Nepotiuns pr 4diff* in Curia bie terminar; 


non poteſt, eo quod Fur atores Inſulæ pranict coran 


Fuſbitiariit hie venire non poſſunt nec de Fure di. 
bent, Nee aliqua negotia infra Inſulam præ dictan 
thhergemie terminari non debent niſi ſecundum 


Cnet. Inſulæ predict. Ideo Recordum retr 
tvalitur Cancellario ut inde fiat Commiſſio Domini 


% ad Negotia prædicta in Inſula predifts 
ienda' & ter minanda ſecundum Conſuet. In- 
And accordingly: 14 Jani, 1565. upon 
4 Report from the Attorney General, and 
Advice with the two Chief Juſtices, a gene · 
ral Direction was given by the Queen and 


ber Council, That all Suits between the 


Wiznders, or wherein one Party was an Mander, 
for Matters ariſing within the ande, ſhould 
be there heard and determined. 

But ſtill this is to be taken with this 
Piſtinction and Limitation, viz. That where 
the Suit is immediately for the King, there 
the King may make his Suit in any of 


the Courts here, eſpecially in the Coutt 


of King*s- Bench. For'Inſtance: lu a Quart 
Impedit brought by the King in B. R. here, 
for a Church in thofe lands; ſo in a Qu 
mutranto for Liberties there; fo a Demand 
of' Redemption of Lands ſold by the King's 
Tehant within a Year and a Day, according 
to the Cuſtom of "Normandy; ſo in an ln. 
formation ſor a Riot; or grand Contempt 
againſt a Governor deputed by the King. 


Theſe and the like Suits have been main - 


85 tained 


mt by * Nine, in his Ohicde r 


Bench here, though for Matters arifing of i 
hoſe Need: T appears, Pufebæ 16 E. 2. 
coram os Rot. 8 2. Mich. 18 E. 2. Nor. 123, 
124 & Paſ: 1 1 F. 3 Rot. 59. |: 

Fry or the ſame Raid it js. that 2 Writ 
of Habeas Corpus lies into thoſe Hands for one 
impriſoned there; for the King may de- 

mand, and muſt 'have at Account of che 
Cause of any of his Subjects Loſs of Liber- 
1 0 = therefore a Return'muſt be made of 
is Writ, to give the Court an Account of 
he Cauſe of Imprifonment ; for no Liberty, 
So of a County Palatine, or other, holds 
Place a ainſt thoſe Bre via Mantlatoria, as that 
Ftedr- Inſtance of puniſhing the Biſhop of | 
Durham for refuſing to execute a Writ of Ha. | 
beas Corpus out of the King's. Bench, 33 E. 1. 
makes evident. 
And as Pleas ariſing in the lande, regu. 
larly ought not in the firſt Inſtance to be 


deduced into the Courts here, (except in the 


King's. Caſe) ſo neither ought they to be 
deduced into the King's Courts here in the 
ſecond Inſtance : And therefore if a Sen- 
tence or Judgment be given in the Hands, 
the Party grieved thereby may have his Ap- 
peal to the King and his Council to reverſe 
the ſame, if there be Cauſe. And this was 


the Courſe of Relief in the Dutchy of Nor. 


neu viz. by Appeal to he Duke and his 
ouncil: And in the ſame Manner it is {till 
ved in the Caſe of erroneous Decrees: 
or Sentences in thoſe 3 vix. To appeal 
to the King and his Council. 
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But the Errors in ſuch Decrees or Sen. 
tences are not examined by Writ of Er. 


ror in the Ring .- Bench, for thele Reaſons, Ill © 
. Tf, Becauſe the Courts there, and thoſe 
here, go not by the ſame Rule, Method, 

or Order of Law. . | ( 


And 24%, Becauſe thoſe Hande, though 
they are Parcel of the Dominion of the 
Crown of England, yet they are not Parcel 
of the Realm of England, nor indeed ever 
were; but were anciently Parcel of the 
Dutchy of Normandy, and are thoſe Re. 
mains thereof which the Power of the 
Crown and Kingdom of France have not 
been able to wreſt from the Kings of 


England, 
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I C | | | 
e nn 1 
5 Concerning the Communication of the Laws © 5p | 
0 of England unto the Kingdom of Scot- — 
n | 
et . | 


wr 8 this Enquiry will be of Uſe, h 
not only in it felf, but alſo as a Pa 9 
be rallel Diſcovery of the Tranſmiſſion of the | = 
of Egli Laws into Scotland, as before is ſhewn 4 
of | they were into Normandy ; I ſhall in this 
Chapter purſue: and ſolve theſe ſeveral 74 
Queries, viz. NEB LEN 
if, What Laws of Scotland hold a Con- 
gruity and Suitableneſs with "thoſs of 
England. . 1 125 
24h, Whether theſe be ſufficient Ground 
for us to ſuppoſe, that that Similitude or 
Congruity began with a Conformation of 
their Laws to thoſe of England. And,. 
24ly, What might be reaſonably judged 
to be the Means or Reaſon of the Contor- 
mation of their Laws unto the Laws of 
England, 4 


As to the Firſt of theſe Enquiries ; It is 


p. plain, beyond all Contradiction, that many. 
of the Laws of Scotland hold a Congruity 
and Similitude, and many of them a perfect 
Indentity with the Laws of England, at leaſt, 

„„ as 


* ä 
: . 
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we I en ef the Chi 163 WC 
as the Engliſh Laws ſtood in the Times of I 
Ed. I. And although in Scotland Uſe hath 


always been mage of wvilLaw, in Point 
of Direction or Sad nder their Mu. 


V 


dence hereof, than the * Majeſtatem, 
a Book publiſhed by Mr. Steen in Scat land. 
It would be too long to Inſtance in all the. 
Points that might be produced; and there. 
fore I ſhall ſingle out ſome few, remitting 


the Reader for his further Satisfaction to IM: 
the Book it ſelf. = 
Dower of the Wife to be the Third Part FW} 
of her Husband's Lands of Inheritance; 5 
the Writ to recover the ſame ; the Means of“ 
forfeiting thereof by Treaſon or Felony of i 
the Husband, or Adultery of the Wiſe; [ 
are in great Meaſure conformable to the 0 
Laws of England. Vide Regiam M-jeſtatem, 
Lib. 2. cap. 16, 17. and Quoniam Atrachia- Wl 
mento, cap. 87. ER 92 | 
The Excluſion of the Deſcent to the elder I 
Brother by his receiving Homage, which I. 
tho' now antiquated in England, was anci- WW" 
ently received here for Law, as appears by I, 
Glanvile, Lib, 7. cap. 1. and Vide Regiam Ma- i; 
jeſtatem, Lib. 2. cap. 22. Yo | 
The Excluſion of Daughters from Inhe- F 


ritances by a Son; the Deſcent to all the 
n 3 / Daugh- 


bi 


ch. 10. Common Law. of England. 


ers in Coparcenary for. want of Sops; 

ter upon this Partition; the Deſcent to the 
Collateral: Heirs, for: want of Lineal, 
lad, cap. 24, 25; 26, 27, 287 33, 34. But: 
this is now altered in ſome Things per Stat. 
Rob, cap. 47. Fe © No 5 
The fall Age of Males 27, of Femeles 14, 
to be out of Ward in Socage 16. 141d. ch g=. 
That the Cuſtody of kliots belonged , 
the King. Lid. cap 46. % | 


T4 1 
* 1 a 


The Cuſtody of Heirs in Socage belongs 
to the next of Kin, to whom, the lnheri- 
unos can t deſcend. Vide Regiam Majeft. 
(ap. 47. ina een nene 
"The Son born WIG TR ER, or Be- 
bard eigne, not to be legitimate by the Mar- 
nage after; nor was he heritable by the 
ancient Laws of Scotland, though after ward 
altered in Uſe, as it ſeems. Rgiam Majeſt. 
p. FI. A 8 

The Confiſcation of Bona Uſurarigrum, 
ater their Death, conform to the old 
Law here uſed, bid. cap. 54. tho now an, 


oo 


lquated. Wa | of tf 
The Laws of Eſcheats, for want of Heirs, | 
or upon Actainder. bid. cap. q 7. 
The Acquittal of Lands given in Frank- 
Marriage, till the fourth Degree be paſt. 15:4. 
ap. 57. 5 | 171 5 
Homage; the Manner of making it with 
the Perſons, by or to whom, as in England. 


bid. cap. 61, 62, 63 „ Oc. „ 
The Relief of an Heir in Knight's Service, 
if full Age, Regiam Majeſt atem, cop. 2 


. N hy 
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Sͤctatute Weſtm. 2. Vide ibid. cap. 23. 


Forſeiture of the double Value, preciſely 


Cbarta, and the Statute of Marlbridge. 
I be Preference of 185 Lord by Priority to 
The Puniſhment of the Raviſher of 2 


, Fheof. Ibid. cap. 100. 


of the Lord, Statute Meſes. 2. cap. 23. 


— 
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The Preference of the Siſter of the whole 
Blood, before the Siſter of the Half. blood 
Quoniam Attachiamento, as EF 

The fingle Value of the Ma 


* 


rriage, and 


agree with the Statute of Marlbridge. Ibil. 
PP 

be Forfeiture of the Lord's Diſparaging 

his Ward in Marriage, agrees with 4 * 


niam Attachiamento, ca 

the Cuſtody of the Ward. 15d. cap. 95. 
Ward, by two Years Impriſonment, Cc. a 
here. bid. cap. 0. PSs 
The Juriſdiction of the Lord in Infary- 


Goods confiſcate, and Deodands, as here, 
Liber de Modo tenendi Cur, Baron, cap. 62, 


63, 64. . 
And the like of Waifs. bid. cap. 65. 
Widows, not to marry without Conſent 


Wreck of the Sea, defined preciſely as in 


The Diviſion of the Deceaſed's Goods; 
one Third to the Wife, another Third to the 
Children, and another to the Executor, &. 
conformable to the ancient Law of England, 
and the Cuſtom of the North to this Day. 
Lib. 2. cap. 37. | 

Alſo the Proceedings to recover Poſlel. 
ſions, by Mortdanceſter, Faris Utrum, Aſie « 
Novel diſſe ſin, &. The Writs and Procei 
| | 2 . ale 


F 


| are "T Pegs Og with e in En WA) 
aid 5 


were either deſumed from the Engliſh Laws, 
or from England, tranſmitted thither in ſach' 


this appears evident on the We Rea- 


have or Eng bil Laws) ſeems io be even 
Oo 


d 


irected according to Glanvile id 
the old Statutes in the Tim: of Edu. I. and 
Hen, III. Vide e Majeft. Lib. EY tap 27. 
to 36... | 

Many mots Inſtances might be given of 
many of the Municipal Laws of Scorland, 
either preciſely the ſame with thoſe in 
England, or very near and like to them: 

hough it is true, they have ſome particu- 
lar Laws that hold not that Confor mity to 
outs, which were introduced either by par- 
ticular or common Cuſtoms, or by Acts of 
their Parliaments. But, by What has been 
faid and inſtanced in, it appears, That like 
as between the Laws of England and Nor- 
mandy, ſo alſo between the Lawy of England 4 
and Ootlond'- there Was ancientiy a great 9 


Similitude and Likeneſs. 


I come therefore to the econd Thin 1 2d ingen. 
propos d to inquire into, viz.” What Evi. 
dence there is, that thoſe Laws of Scorland 


a Manner, as that the Laws here in England 
were, as it were the original or prime Ex- 
emplar, out of which thoſe parallel or ſimii. 
lar Laws of Scotland were copied or tran- 
ſcribed into che Body of their Laws: And 


ſons, vis. 


Faſt, For tliat Ace (which, as ha been 1 
obſerved, is obs ancienteſt Collection we 


tran. 


1 1 : "%, 
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tianſcitibed in many entire cue of the 
Laws above-mentioned, and in ſome others, | 
where Glanvile doubts , „ that Book doubts; 
and where Glanvile follows the Practice of 
the Laws then in Uſe, tho alter d in ſuc- 
ceeding Times, at leaſt, aſter the Reign of 
Ed. I. there the Regiam Majeſtatem does 
accordingly ; for Inſtance, viz. 
Glanvile, Lib, 7. cap. 1. determines, Tha 
a Man can't give away Part of the Lands 
which he held by Hereditary Deſcent unto 
his Baſtard , without the Conſent. of his 
Heir; and that he may not give all his Pur. 
cha 88 from bis eldeſt Son; and this is alſo 
declared to be the Law of Scotland accord- 
ingly, Regiam Maj eſtatem, Lib. 2. cap. 19, 
20. Tho' ſince Glanvile's Time, the Law 
has been altered in England. 
Allſo Glanvile, Lib. 7. cap. 1. makes a 
great Doubt, Whether the ſecond Son, be. 
ing enfeoffed by the Father, and dies with. 
out Iſſue; whetber the Land ſhall return 
to the Father, or deſcend to his eldeſt, 
or to his youngeſt Brother: And at laſt, gives 
uch a Deciſion as we find almoſt in the 
15 Terms and Words recited in the Que- 
hops and Deciſions laid down in ** 
eſt. Lib. 2. cap. 22. 
Lay 7H Glanvile, Lib. 7. cap.1. makes it 
a difficult Queſtion in his Time, Whether 
the eldeſt Son dying in the Life- time of his 
Father, having Iſſue, the Nephew or the 
youngeſt Son ſhall inherit; and gives the 
* pre & contra : And Regiam Ma- 
7 jeſtatem, 
4 
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| ceftatem, cap. 33. ſeems to be even a Tran- 
| 27 — 95 of Glan vile. 
And further, the Tra& concerning Af- 

N ſizes, and the Time of Limitation, the very 

„ Form of the Writs, and the Method of the 
Proceſs, and the Directions touching their 

; Proceedings are but Tranſcripts of Glanvile, | 
as appears by comparing Regiam Mujeſtatern, 
Lb. 3. cap. 36. with Glawvile, Lib. 13. cap. 32. 
} and the Collector of thoſe Laws of Scotland 
in all che before-mentioned Places, and di 
” 

) 


vers others, quotes Glanvile as the Pattern at 
leaſt of thoſe Laws. LF 3} . 
But Secondly, A ſecond Evidence is, be“ 
cauſe many of the Laws which are men- 
i tioned in the Regiam Maj eſtatem, Quoniam- 
5 Attacbiamento, and other Collections of the 
Scotiſh Laws, are in Truth very Tranſlations 
1 of ſeveral Statutes made in England in the 
Times of King Hen. III. and King Ed, I. 
- For Inſtance: The Statute of their King 
t 
5 


U 


Robert I. cap. 1. touching Alienations to Re- 
ligious Men, is nothing elſe but an Enacting 
8 of the Statute of Mortmain, 13 E. 1. cap. 13. 
e The Law above-mentioned, touching the 
- | Dilparagement of Wards, is deſumed out of 
Magna Charta, cap. 6. and the Statute of 
Merton, cap. 6. So the Law aboveſaid, againſt 
it I Raviſhers of Wards, is taken out of Meſtm. 2. 
r i cap. 35. So the faid-Law of the double Va- 
is I lue of Marriage, is taken out of Weftm, 1. 
e cap, 22. The Law concerning Wreck of the 
e dea, is but a Tranſcript out of Meſtm. 1. 
;- cap. 4. and divers other Inſtances of like 
„ Nature might be given, whereby it may 

2 appear; 


Te Hiſtory of 1 Ch Ch. 10. 


appear, that very many of thoſe Riots in 


Scotland, which are a Patt of tbeit Caran Ju. 


ris, bear a Similitude to the Laws of Eng- 
land, and were taken, as it were, out of 


thoſe Common or Statute Laws here, that 


obtained in the Time of Edw. I. and before, 


+. 96 Inquiry. 


but eſpecially ſuch as were in Uſe or Enacted 
inthe Time of Edw. I. and the Laus of Eng. 
land, relative to thoſe Matters, were, as it 
were, the Original. and Exemplar from 
whence. thoſe | Similar or Parallel Laws of 
Scotland. were derived or borrowed, FE 
Thirdly, I come now to conſider the third 


ä oe wiz, By What Means, or by what 


| Reaſon this Similitude of Laws in England 


and Scotland happened, or upon what Ac- 


| count, or how the Laws of Kae at leaſt, 


1. 


in many Particulars, or Capita L 7525 came 
to be communicated unto Scar lan 

ſeem to be principally theſe two, viz. Firf, 
The Vicinity of that Kingdom to this. And 
Secondly, The Subjection of that Kingdom 


unto the Kings of England, at leaſt tor ſome 


conſiderable Time. 

Touching the former of theſe ; Firſt, Ie 
is very well known that Englan and Seut. 
land made but one Iſland, divided not by 
the Sea, or any conſiderable Arm thereof, 
but only by the Interjacency of the River 
Tweed, and ſome Deſert Ground, which 
did not hinder any eaſy common Acceſs of 
the People of the one Kingdom to the 
aiher : And by this Means, Fire, The In- 
tercourſe of Commerce between that King- 
dom and this was very frequent and uſual, 

N eſpecially 


and they 


. 
P— Pot REY FEY ; a —— aw i Ao 


ad ” 
{ 7 
13 — * 7 


r * 7 
* e N . 
&. 7 _ 5 * 
5 


Ch. 100 Common Lam f Exgland. 
elpecially in the Northern Counties, and this: 
Intercourſe of Commerce brought unto choſe p 


of Scotland an Acquaintance and Familiari 
with our Engliſh Laws and Cuſtoms, .,whi 


in-Procels Time were Feed and recei - 


red. gradually i into Scotland. | 
Agaio, Secondly, This Vicinity: gave of. 
ten Opportunities of tranſplanting of Per- 
ſons of either Nation into the other, eſpe- 
cially in thoſe - Northern Parts, and thereby 
the Engliſh tranſplanted and carried - with: 
them the Uſe of their native ; Cuſtoms} of 
Englend, and the Scots, tranſplanted. hither, 
became acquainted with our uſtoms,' which 
by occaſional Remigrations were RET 
tranſlated, and became diffus d and planted 
in Scotland: And it is well known that upon 
this Account ſome of the Nobility and great 
Men of Scotland had Poſſeſſions here as well 


as there. The Earls of Angus were not only 


Noblemen of Scotland, but were alſo Barons 
of Parliament here, and late in our Engliſh 


Parliaments, as appears by the Summons to 


Parliament, Tempore Edvardi Tertii. 


Again, Thirdly, The Kings of Scotland had. 


Feodal Poſſeſſions here. For Inſtance; The 
Counties of Cumberland, Northumberland, and 
Weſtmorland, were anciently held, of the 
Crown of England by the Kings of Scot- 
land, attended with ſeveral Viciſſitudes and 
Changes until the Feaſt of St. Michael, 1237, 
at which Time Alexander, King of Scotland, 


finally releaſed his Pretenſions thereunto, as 
appears by the Deed thereof enter'd into 


the eaten of the Exchequer, and the Par- 
3 lament 
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tion thereof, Hen. III. gave him the Lands 
of Penreth and Sourby, Habend fabi & Hæredibu 
ſuis Regibus Scotiæ, and by Virtue of that 
Special Limitation, they came to Fob the 
eldeſt Son of the eldeſt Daughter of Ales 
ander King of Scotland, together with that 
Kingdom; but the Land of Tindale, and the 
Manor of Huntingdon, which were likewiſe 
given to him and his Heirs, but without 
that Special Limitation, ' Regibus Scotiæ, fell 
in Coparcenry, one Moiety thereof to the 
ſaid Jobs, King of Scotland, as the Iſſue of 
the eldeſt Daughter, and the other Moiety 
to Haſtings, who was deſcended from the 
ounger Daughter of the ſaid Alexander: 
But thoſe Poſſeſſions came again to the 
Crown of England by the Fotfeiture of King 
FJobn of Scotland, who tho thro the Favour 
of the King of England he had Reſtitution 


of the Kingdom of Scotland, yet never had 


Reſtitution of thoſe Poſſeſſions he had in 
England, and forfeited and loſt by his levy- 
ing War againſt the Kingdom: of "England, 
as aforeſaid. ; 3 
And thus I have ſhewn that the Vici. 
nity of the Kingdoms of England and Scot- 
land, and the Conſequence thereof, wiz. 


Tranſlations of Perſon and Families, Inter. 


courſe of Trade and Commerce, and Poſ- 
ſeſſions obtained by the Natives of each 
Kingdom in the other, might be one 


Means for Communicating our Laws to 


them. 


3 | 5 But 
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- W- of %y Secondly, There was another Means 
8 far more effectual for that End, viz. The 
„ | Superiority and Intereſt that the Kings of 
Elia obtained over the Crown and Ring- 
* cen of Scotland, whereby it is no Wonder 


e dat * of our Exglih Laws were tranſ. 
1 nted thicther by the Power of the Enpiiſh 


ings: This Intereſt, Domitiion, or Supe- 
c riority of the Kin sol England in the Realm 
4 of Scotland may be conſidered theſe two 
F Ways, viz. 15, Hou it ſtood antecedently 
: to the Reign of King Eqw. 1. And 1 
f How it ſtood in his Time. 

4 Touching the former of thoſe; I ſhall not 
y trouble my ſelf with collecting Arguments 
of or Authorities relating thereto; he that de- 
3 fires\to fee the whole Story thereof, let him 
” conſult Walſingbam, ſub Anno 18 Edw. I. as 
8 alſo Rot. Parl. 1 2 R. 2. Pars ſecunda, N' 3. 
oe Nr. Clauſ. 29 E. 1. M. 10. Dorſo, and the 
ws Fake the Nobility to the Pope aſſerting 


And this might be ons Means whereby 
q the Laws of England in elder Times might 
7 hag Meaſure be introduced into Scor- 
But I rather come to the Times of King _ 
Edu. I. who was certainly the great ſt Re- bl 
2 finer of the En gliſh Laws, and ſtudiouſly | 
5 endeavoured to lere the Dominions of | _— 
: the Crown of England, fo to extend and : 1 
- 
) 


propagate the Laws of England into all 
Parts ſubject to his Dominion. This Prince, 1x 
beſides the ancient Claim he made to the | 
Superiority of the Crown of England over | 

_—_— that 
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that of Seoiland; did for many Years gal | 


enjoy that ' Superiority in its full Extent. 
And the Occaſion and progreſs thereof was 
thus, as it is related by Walfingbam, and con- 
ſonant to him it appears. by the Records of 

ſe” Fimes, via. King Edward I. having 


| formerly received. the Homage and Fealty 
of Alerander, King of Scots, as appears Rer. 


Claaſ. 5 E. . M. 5. Dorſo, was taken to be 


| Nr Dominus Scotiæ Regni, . 
Alexander dying. left Margaret His; only 


Daughter ; ; and ſhe dying without Iſſue, 
abont 18 E. 1. there fell a Controyerſy 
touching the Succeſſion of the Crown of 
Scot land, noob King of Norzsy; claim» 
ing es Tenant by the Courteſy Robert ds 
Bruce deſcended from the younger Daughter 


of David King of Scots, and John de Baliol 


deſcended: from the elder: Doughrer, with 
divers other Competitors. ,. 1 


ws # 


All the Competitors ſubmit their Claim 


to the Deciſion of Ed. I. King of England, 
as Superior Dominus Regni Scotia, who there- 
upon pronounced his Sentence. for John da 
Baliol, and accordingly put him in Poſſeſ. 
fion of che Kingdom, and required! and re- 
ceived his Homage. 

The King of led, notwirſtanding 
this, kept "of the Poſſeſſion, &. Inſignia of 
his Superiority, his Court of King's. Bench 
ſat actually at Roxborowgh.in Scotland, Mich, 20, 


24 Ed. I. coram Rege, and apon Complaint 


of Injuries done by the ſaid Fobn King of 
Scots, now reſtor d to his Kingdom, be ſum: 
moned him often to anſwer i in his Courts. 


Mich, 
* 


ſtory of the Urs 
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was ſummoned. by, the Sheriff of Nr hum. 
erland ig anſwer to Walbeſt in the King's 


Court. Paſe. 21 Ed. 1. cim Rege, Rot. — 


He was in like Manner anon to anſwer 
Joby zune in the Ring Bench for an In: 
jury done to him; el Judgment given 


againſt '% 1105 of Sete, and that J adgment 


ron 


Jobn! ing of Seth," being not 80 it ented - 


wich th his Subjection, Fi d in, the. 2, th 24 r 
of. King aw. I. reſign back his Homage 
to King? 832 ard, and bade Defiance to bim; s 
whereſe King Edw.1. the ſame Yeat with , 

\ powerfi [Army entered Scotland, 488k th x 
Ling of: Scors Priſoner, and the preareſt Part 
of that Kingdom into bis Poſſeſſion, , and ap- 
pointed; the Earl Warren to te. Cuſt; Regni, 
Creſin bam to be his Treaſurer, and 9 
his Juſtice, and commanded his Judges of 
his Courts of England to iſſue che K ing of 
England's Writs into Scotland. 

And when, in the 27th Year of his Reign, 
the Pope, inſtigated by the French King, in- 


. 


erpos d in the Behalf of the King of Scatland, 


he and his Nobility reſolutely denied the 
Pope's Inter ceſſion and Mediation. | 


Thus the Kingdom of Scotland continued 


in an actual Subjection to the Crown of 
Evgland for many Years; for Rot. Clauſ. 


33 E. 1. Membr. 13. Dorſo, and Rot. Clauſ. 


14 E. 1. Memb. 3. Dorſo; ſeveral Proviſions 
ae made for the better ordering of the Go. 
ernment of S corland, | 


What 


| 
j 
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What Proceedings. tþ there were herein j 
the Time of Edw.Il. a of whir Capitulationz 
and e - were afterwards 5 by 
King Edw. III. 4 pon the Marriage of his 
Sller by Robert. de Bruce, touchin 5 the Re 
Taxation of the Superins Dominium of Sant. 
land, is not eh paß nc to 95 Aim at, 
which is, Ct ſhew how the Eng bſh Laws that 
were in Uſe and Force in i i 
Edw. . abuined jo be of Force in Scotland 
which js but 24 L bo ; 
Echo having chas obtained is 
| act al Superiority of the Crown of Sea. 
md, from the Beginning of bis Reigr until 
his, 20th Year, and then placing Fobs dt 
1 85 in that Da and Iyer ig is 
his Superiority thereof , 5515 
Cop 25 Joſtice, and 1 ominion 
nd erteilen by rs and Mini. 
ſters in the very Beuel Ah that Kingdom, 
and afterwards upon the Defe&ion of thi 
ing Fobn, in the 24th of Edw, I. taking 
= whole Kingdom into his 130 Admi. 
niſtration, and placing his own Judges and 
great Officers there, and e ling his 
Courts of Ring. Bench (&c.) here to 145 
their Proceſs thither, and continuing in the 
actual Adminiſtration of the Government 
of that Kingdom during Life: It is no 
Wonder that thoſe Laws which obtained 
and were in Uſe in England in and before 
the Time of this King, were in a great 
Meaſure tranſlated thither ; and poſlibly ei- 
ther by being enacted in that Kingdom, 
or at leaſt for fo * Time, put in Oi 
an 
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in and Practice there, many of the Laws in 
das Uſe and Practice here in England were in 
his Time fo. riveted and ſettled in that 
his Kingdom, that tis na Wonder to ſind they 
Re iN were: not. ſhaken or altered by the liberal 
ot. Conceflions made afterwards by King Ed- 
a, Wl ward IIl. upon the Marriage of his Siſter ; 
hat but that they remain Part of the Municipa 
Las of chat Kingdom to this Day, 
0d, And that which renders it more evident, 
chat this was one of the greateſt Means of 
the fixing and continuing the Laws of England 


ot" ig Scorland, is this, vis. This very ing 
oft Edv. I. was not only a Martial and Victori- 


Y ous, but alſo a very Wiſe and Prudent Prince, 
ung and one that very well knew how to uſe a 
bis Wl Viaory, as well as obtain it: And there- 
non BY fore knew it was the beſt Means of keeping 
unt: thoſe Dominions he had powerfully obtain'd, 
by ſubſtituting and tranſlating his own 
Laws into the Kingdom which he had thus 
ſubdued. Thus he did upon his Conqueſt 
of Wale; and doubtleſs thus he did upon his 
Conqueſt of Scotland: And thoſe Laws which 
we find there fo nearly agreeing with the 
Laws of England uſed in his Time, eſpecial- 
ly the Statures of Weſtm. 1. and Veſtm. 2. are 
the Monuments and Footſteps of his Wiſ⸗ 
dom and Prudence. FEE 

And, as thus he was a moſt Wiſe Prince, 
and to ſecure his Acqueſts, introduced ma- 
ny other Laws of his Native Kingdom into 
Scotland, fo he very well knew the Laws of 
England were excellent Laws, fitted for the 
due Adminiſtration of Juſtice to the Con- 

Mu | ſtitution 
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and for the Security of a Government: And 
therefore he was ever ſolicitous, by all pru- 
dent and careful Means imaginable, to graft 
and plant the Laws of England in all Places 
where he might, having before: hand uſed 
all poſſible Care and Induſtry for rectiſying 
and refining the Exgliſh Laws to their great- 
eſt Perfection. „ be EF en 
Again, It ſeems very evident, that the 
Deſign of King Edu l. was, by all Means 


poſſible, to unite the Kingdom of Scotland 


(as he had done the Principality of Maler) 
to the Crown of England; that thereby 
Britain might have been one entire Mo- 
narchy, including Scotland, as well as Wale. 


and England, under the ſame Sceptre: And 
in order to the accompliſhing thereof, there 
could not have been a better Means than to 
make the Intereſt of Scotland one with Eng. 
land, and to knit them, as it were, together 


in one Communion ; which could never 
have been better done than by eſtabliſhing 


one Common Law and Rule of Juſtice and 


Commerce among them ; and therefore he 
did, as Opportunity and Convenience ſerved, 


tranſlate over to that Kingdom as many of 
our Engliſh Cuſtoms and Laws as within that 


Compaſs of Time he conveniently could. 


And thus 1 have given an Eſſay of the 
Reaſons and Means, how and why we find 


fo many Laws in Scorland parallel to thoſe 
in England, and holding fo much of Con. 
gruity and Likeneſs to them. 155 


9 
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ſtitution of the Governed, and fitted for the 
Preſervation of the Peace of a Kingdom, 
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And the Reaſon why we have but few of 
their Laws that. correſpond wich ours of a 


later Date than Edw. I. or at leaſt Edw. II. 


is, becauſe ſince the Beginning of Ed. III. 
that Kingdom has been diſtin, and held 
little Communion with us till the Union of 
the two Crowns in the Perſon of King 
James I. (or rather the bappy Union of the to 
Kingdoms under her late Majeſty Queen Anne.) 


And in fo great an Interval it muſt needs be, 
that by the Intervention and Suceflion of 


new Laws, much of what was ſo ancient as 
the Times of Edw. I. and Edw. II. has re. 
ceived many Alterations. So that it is a great 
Evidence of the Excellency of our Engliſh 


Laws, that there remain to this Day ſo ma- 


ny of them in Force in that Part of Great- 
ritain continuing to bear Witneſs. that once 
that excellent Prince Edw. I. exerciſed Do- 
minion and Juriſdiction there. 
And thus far of the Communion of the 
Laws of England to Scotland, and of the 
Means whereby it was effected; from whence 
it may appear, That as in Wales, Ireland, and 
Normandy, fo alſo in Scotland, ſuch Laws 
which in thoſe Places have a Congruity or 


Similicude with the Laws of England, were 


derived from the Laws of England, as from 
their Fountain and Original, and were 
not derived from any of thoſe Places to 
England. | | Phe 
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CHAP M. 
Touching the Courſe of Deſecents 1 
+ England. „ 


Excellen- A the many Preferences that the 
cy of our Laws of England have above others, 
Laws. I ſhall ſingle out two particular Titles which 
are of common Uſe, wherein their Prefe- 
rence is very viſible, and the due Conſidera. 

tion of their Excellence therein may give 
us a handſome Indication or Specimen of 
their Excellencies above other Laws in other 

Parts or Titles of the ſame alſo. Wh 
Two In Thoſe Titles, or Capitala Legum, which! 
ſtances. ſhall ſingle out for this Purpoſe, are theſe 
Two, viz 1/4, The Hereditary Tranſmiſſion 
of Lands from Anceſtor to Heir, and the 
Certainty thereof. And 2dly, The Manner 
of Trial by Jury, which as ic ſtands at this 

Day ſettled in England, together with the 
Circumſtances and Appendixes thereof, is 

certainly the beſt Manner of Trial in the 
World. And I ſhall herein give an Account 
of the ſucceſſive Progreſs of thoſe Capitula 
Legis; and what Growth they have had in 
Succeſſion of Time, till they arrived to that 
State and Perfection which they have now 

obtained. 1 

Firſt, of . Firſt then, touching Deſcents and Here- 
Deſcents. ditary Trauſmiſſions: It ſeems by the * 
— 0 
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0 1 can I of England. | 


4 the Greeks and Romans, that the fame 


Rule was held both in relation to Lands and 
Goods, where they were not otherwiſe diſ- 
poled of by the Anceſtor, which the Romans 
therefore called Succeſſio ab inteſtato; but the 


Cuſtoms of particular Countries, and eſpe- 


cially here in England, do put a great Dif · 
ſerence, and direct a ſeveral Method in the 
Tranſmiſſion of Goods or Chattels, and that 
of the Inheritances of Lands. 

Now as to Heredicary Tranſmiſſions or 
Succeflions, commonly called with us De- 
ſeents, 1 ſhall hold this Order in my Diſ⸗ 
courle, Vis. 

iy, 1 (hall give ſank ſhort Account of 
the ancient Laws both of the Jet, the 


Greeks, and the Romans, touching this Mar- 


ter, 

Secondly , I ſhall obſerve ſome Things 
wherein it may appear, how the particular 
Cuſtoms or Municipal Laws of other Coun- 
tries varied from thoſe Laws, and the Laws 
here formerly uſed. 

Thirdly, 1 ſhall give ſome cans of the 
Rules 880 Laws of Deſcents or Hereditary 
Tranſmiſſions, as they formerly ſtood, and 
25 at this Day they ſtand in England, with 
the ſucceſſive Alterations that Proceſs of 
Time, and the Wiſdom of our Anceſtors, 
and certain Cuſtoms grown up, tacitely, 
gradually , and ſuccefhively „ have made 
therein. 

And Firſt, Touching the Laws of Suceeſ- 
lon, as well of Deſcent of Inhericances 


of Lands, as alſo of Goods and Chattels, 


which 


on 
1 8 
58 „ e 

\ 


\ { 


Among 


the Jews. 


which among the: z was the ſame in 


: both. 555 f 107 


4 Nin Scldew, in TR Bands De Sure onibus 


4 Hebræos, has given us an excellent Ac. 


count, as well out of the Holy Text, as out 
of the Comments of the Rabbint, or Fewiſ 


Lawyers, touching the ſame; which cu 


may ſee at large in the 5th, 6th, Ith, 12th, 
and 13th Chapters of that Book; and which, 
for ſo much thereof as concerns. my;ipreſent 
Purpoſe, 1 ſhall briefly. . e 


| 8 75 following —— 


| "Fu, That i in the Deſcending Line, the 


Deſcent or Succeſſion! was to all the Song, 
| only the eldeſt; Son had a double Portion to 


any one of the reſt, viz. If there were three 
Sons, the Eftate was to be divided in four 
Parts, of which the Eldeſt was to'have two 
Fourth Parts, and the other two Sons were 
to have one Fourth Parteach. 
Secondly, If the Son died in the Father' 


Life time, then the Grandſon, and fo in lu. 


Fnitum, ſucceeded in the Portion of his Fa- 

ther, as if his Father had been in Poſſeſſion 

of 4 ir, according to the Jo. pee, 
now in Uſe here. 

Thirdly, The Daughter did not ſucceed 
in the Inheritance ot the Father as long as 
there were Sons, or any Deſcendants from 
Sons in Being 3 but if any of the Sons died 
in th: Liſe time of his Father, having Daugh- 
ters. but without Sons, the Daughters ſuc- 
ceeded in his Part, as it he himſelf had been 


IRE. 3 252 


3 four, biy 
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ba and no Sous, 
equally 
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Furth, Add in caſe the Father left only 
the Daughters. 
to their Father as in Co-. 
texierſhip, thout any Prelacion or Pre- 
ererice of the Seidel Daughter to two Pans, 
ot 4-double Portion. 


ih, But if the Son; had purchaſed an 


Inheritance, and died without Iſſue, leaving 
2 Father and Brothers, the Inheritance ol 
ſuch Son ſo dying did not deſcend to the 
Brothers, (unleſs. in caſe of the next Bro- 


ther's taking to Wife the Deteaſed's Wi- 


dow, to raiſe up Children to his deceaſed 
Brother,) but in ſuch Caſe the Father inhe. 


| rited to ſuch Son entirel 


Sixthiy, But if the: Father in that Caſe 
was dead, then it eame to the Brothers, as it 
were as Heirs to the Father, in the ame 
Manner as if the Father had been GR 
poſſeſs d thereof; and therefore the Father's 
other Sons and ar Deſcendants in * 
ſuoceeded; but yet eſpecially, and without 
any double Portion to the eldeſt, becauſe 
tho' in Truth the Brothers ſucceeded as it 


were in Right of Repreſentation from the 


Father, yet if the Father died before the Son, 
the Deſoent was de Fatto immediately from 
the Brother degeaſed to the other Brothers, 
in which Caſe their Law gave not a double 


Portion: And in caſe the Father had no Sons 


or Deſcendants from them, then it deſcend. 
ed to all the Siſter s. 

Sevextbly, If the Son died without Iſfve, a 
and his Father or any Deſcendants ſrom 
bind were 2 ic went not to the Grand- 

P father 


* & 
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N | Father was dead without Iſſue, then it de- 
ſcended to the Grandſather, and if he were 
dead, then it went to his Sons and their 
Deſcendants, and ſor want of them, then 
to his Daughters or their Deſcendants, as if 
the Grandfather himſelt had been actually 
poſſeſs d, and had died; and fo muteris m. 
tandu to the Proavus, Abavus, i &c. 
= _ i? Deſcendants. gh 
2 1 g But the Inberitance of the.Son 
= er reſorted to the Mother, or to any of 
— rg but both ſhe and yy were 
totally excluded from the Succethon; . 


. The double The ae Portion eee — BE was | 
Plaortion. Ju Primog never took Place but in 
3 that Pele — Was che Primogemitus of bim 
from whom the Inheritance immediately 
deſcended, or him that repreſented him; 
as if A. had two Sons, B. and C. and B. the 
eldeſt had two Sons, D. and E. and then B. 
died, whereas B. ſhould have had a double 
Portion, viz. two Thirds in cafe he had 
ſurvived his Father; but now this double 
Port on ſhall be equally divided between 
D. and E. and D. all not have two Thirds 
of the Inheritance that deſcended from 4. 
1 to them. Vide Selden, at ſupra. 
1 Thus much of the Laws or Rules touch- 
= ing Deſcent among the Fews. 
Deſcents Among the Greciavs, the Laws af Deſcents 
among the in ſome Sort reſembled thoſe of che Few, 
4 Sreciann. and in ſome Things they differed. Vide 
3 ̃ n Atticæ, ops Is * 6. De Tefta- 
mentis 


. 


tine ſuper/int intra definitum Gradum proximus 
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He” * Haken ure, 2 re the 
a ic Law, 2 thus, vie 69967 i, 

Onnen 2 N L. ti ; Hareditatem. Fn 
ex £quo, inter | We =, quis inteſtatus 
moritur relics Filiabus, qui eas inUxores ducunt 
beredes ſunto, ſi nulla uy uperfint, bi ab inteftato 

editatem. cernunto.: Er primo, quidem Fratres 
def unct i Germ i, C. legitimi Fratrum Filii be. 


| redit atem ſimu — ſi nulli Fratres aut Fra- 


mum Pilii ſuperſint, ii. giniti eadem Lege here- 


taten cer nunto :: Maſcali autem iis geniti, etiam 
7 l cognationis. ſint Grads, a 


Paterni proximi, 4 
| i 1 wa pF 7 


ohriuorum 
Materni defuncti propinqui fimils 
Lege Hereditatem ek 3 fi £.neutra cogna- 


us 2 addito Not ho Not hade: ; ſuper- 


„ * Noka Heredurem 1 
ne 2 


This Law) is = 1 but the ot 
thereof ſeems to be rieſly this, viz. That all 
the Sons equally ſhall inherit to che Father; 

but if — have no Sons, then the Husbands 
of the Daughters ; and if he have no Chil- 
dren, then his Brothers and their Children; 
and if none, then his next Kindred on the 
Part of his Father, preferring the Males be- 
fore the Females; and if none of the Fa- 
ther's Line, ad Sebrinorum que Filios, then 
to deſcend to the Mother's Line. Vide Pan's 


e hasen 


1 Among 


212 
Deſcents 


among the 


Romans. 


_ Maris. © 


v 
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Among the Roman, it appears, that the 
Laws of Succeſſion or Deſcents did ſuccef: 
ſively vary; for the Laws of the Twelve 
Tables did exclude the Females from inhe. 
riting, and had many other Streightneſſes 
and Hardſhips, which were f ely re. 


medied : Firſt, by the Emperor Claudius, 


and after him by Adrien in his Senatuſconſu). 
tum Tertullianum, and after him by uff inian 
in his Third Inſtitutes, Tit. De Hæreditatibu 
quæ ab inteſtato deferuntur, and the two enſy. 
ing Titles. And again, all this was further 


explained and ſettled by the Novel Conflity. 


tions of the ſaid Fuſtinian, ſtyled the Anthen- 
tice Noveile, cap. 18. De Hæreditatibus ab In 
teſtato venientibus & Agnatorum Fure ſublate, 
Therefore omitting the large Inquiry into 
the ſucceſſive Changes of the Roman Law in 
this Particular, I ſhall only ſer down how, 
according to that Conſtitution, the Roman 
Law ſtands ſettled therein. | 

Deſcents or Succeſſions from any Perſon 
are of three Kinds, viz. .1ſt, In the Deſcen. 


Collateral Line; and this latter is either in 
Adgnatos a Parte Patris, or in Cegnatos 4 Parte 


I. I» the Deſcending Line theſe Rules are by 
the Roman Law directed, vis. 

1. The Deſcending Line (whether Male 
or kemale, whether immediate or remote) 


takes Place, and prevents the * or 
e | uc 


Py 
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Gn pa le _— 213. 1 
Succeflion Aſcending or Collateral „„ 


WY The remote Deſcent of the Deſee, den- 
ang Line ſucceeded in Stirpem, i. e. in that 
Right which his Parent ſhould have had. 
3. This Deſcent or Succeſſion is equal in 
al the Daugtiters, all the Sons, and all the 
Sons and Daughters, without preferring the 
Male before the Female; ſo that if the com. 
mon Anceſtor had three Sons and three 
Daughters, each of them had a ſixth Part; 
and if one of them had died in the Liſe 
of the Father, having three Sons and three 
Daughters, the ſixth Part that belonged to 
that Party ſhould have been divided equally 
between his or her fix Children, and fo in in- 


0. e. in the Deſeending Line. 


— — — — — - 
— 


to WW a Ac | 
in MN. 1. the Aſcending Line there ; are e theſe | 
, wo Rules, wis, © | | Aſcending 


an I. If the Son dies without Ive, or any Line. 

deſcending from him, having a Father and 

4 Mother living, both of them ſhall equally 

ſucceed to the Son, and prevent all others 

of che Collateral Line, except Brothers and 

viſters; and if only a Father, or only a Mo- k 

ther, he or {he ſhall ſucceed alone. 

2, But if the Deceaſed leaves a Father and | 

2 Mother, with a Brother and a Siſter, ex 

by uriſque Parentibus conjuntti, they all Four ſhall. 
equally ſucceed to the Son by equal Parts „ 
without Preference of the Males. | | _ 


e) In. In the Cle! Line, (ite. where 3 


or bperſon dies without Father or Mother, Collateral 
c- e pP 23 Son Line. 


r 22 * * 


" = n Be 7 £0 Cl. 


Son e or ing: or any 27 1 
them in the Right "Pe: wag + ns are 
1 


* kr” 


17.45 The: Boachers and Siſters, 65 Re | 

Parentibss conjuntti, and the immediate Chil- 

dten of them, ſhall ſucceed, equally withe ut 

Preference of either Sex, and 18 ildren 

| ſtom them ſhall ſucceed, in ffirpes; as if there 

| be a Brother and Siſter, - and the Silter dies 

| ia the Life of the Deſcendant, leaving one ot 

= more Children; all: fuch, Children {hall ſuc. 

_- ceed in.the-Moigty that ſhould, have come to 

their deceaſed Mother, had ſhe ſurvived... - 

2. But if there he no Brothers or Siſters, 

ex utriſque Parentibus,.conjuniti; nor. any of. 

their immediate Children, then the Brothers 

amd Siſters of the half Blood, and their im- 

A diate Children, ſhall ſucced in Firpes to the 

ber nee Herm ine to the 

98. 180 Bt er 4 

3. But if there be, no Brothats or - Siſters 

of, the whale, or half Blood, nat any of 

their immediate Children, (ſor the Grand- 

children are not provided for by the Law,) 

then the next n are en woe In- 

0 But, our e e's . 3 1 " think the 

3 3 Fes ren are-impliedly provided. for, as they 

= ſueceed their Tigbes or Alu ber Jurerrapralen- 
_ | tationis.) is 

4. And if the next : Kindred be in an equal 

Degree, whether on the Part of the Father 

5 1 WG Adpnati, | or on the Part of the Mother 

as: * then they are equally Called te 

the 


Pi 


| 3 Inheritance, a8 oct cue and 


Inſeudation: 
Iſſue Sons and Daughters, it deſcends only 
to the Sons; whereas by the Roman Law it 


not i fFarpes. . 
Thus far of the ſettled Laws of the wes 


Greeks, and Romans; but the Particular or 


Municipal Laws and Cuſtoms of almoſt 
every Country derogate from. thoſe. Laws; 
and dire& Succeflions in a much different 
. For Inſtance :. 

y the Cuſtoms of n according 


to which the Rules of the Feuds, both in Lerch. 


their Deſcents and in other: Things, are 


much directed; their Deſcents are in a mugh 


differebit Manner, viz, |! 


Legen Feudarum, - Lib. 1. Tit: 8 if a Fond Of Feuds, | 


be granted to one Brother who dies without 
Une, it deſcends not to his other Brother 
it be ſpecially provided for in the firſt 
the Donee dies, having 


deſcends to both: The Brother ſucceeds 
not to the Brother, unleſs ſpecially provided 


| for, & Ibid. Tit. 50, The Aſeendants fuc- 


ceed not, but only the Deſcendants, nei - 
ther does a Daughter ſucceed . eo Pale, 


uu nife fit Feodum Femineum, 
If we come nearer Home, to the. L ah of Deſcents in 
Normandy, Lands there are of two Kinds, Nomanay. 


VIZ, Partible, and not Partible : the Lands 
that are partible are Valvaſories, Burgages, 


and ſuch like, which are much of the Na- 
ture of our Socage Lands; theſe deſcend to 


all the Sons, or to all the Daughters: 
e not partible are Fiefs and Dignities; 
1 4 they 


*, * - 


> * " 


not pattible) and accordin ingly the 


to wt 2 but if hers ge? no 82 


then to 1 the e „and become 


The 1 Rules aka Dire&ions of + cheir De 


ſeems are as follow, wiz. 


1. For want of Sons or Nephews, it de. 


ſcends to the Daughters; if there be no 


Sons or Daughters, or Deſcendants from 


them, it goes to Brothers, and for want of 


Brothers, to Siſters, (obſerving, as beſore, 
the Difference between Lands partihſe 550 


runs to the Poſterity of Brothers . the 
ſeventh Degree; and if there be no Bro. 


thers nor Siſters, nor any Deſcendants from 


them within the ſeventh Degree, it deſcends 


to the Father, and if the Father be dead 


then to the Uncles and Aunts, and their Po. 
ſterity, (as above is ſaid in the Caſe of Bro- 
thers and Siſters,) and if there be none, then 
to the Grandfather. 

So that according to their Law, the Pa- 
ther is poſtponed to the Brother aud Siſter, 
and their Iſſues, but is preferred before the 
Uncle: Tho' according to the Fewiſh Law, 
the Father is preferred before the Brother ; 
by the Rowen Law he ſucceeds together 
equally with the Brother; but by the Engliſh 
Law, the Father cannot take from his Son 
by an immediate Deſcent, bur may take as 
Heir to bis Brother, who was Heir to his Son by 
Samer e | 


2, If 


9 


. 11. — # England. 


2. If Lands deſcended from the Part of 
the Father, they could never refort'by a 


n c 
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k : g 5 e * 
* 1 \ 8 * 1 


Deſcent to 'the Line of the Mother; hut in 


caſe of Purchaſes by the Son, who died 


without Iſſue, for want of Heirs of the Part 
of the Father, it deſcended to the Heirs of 


the Part of the Mother, according o the 


Law of d. 


1. The on of the eldeſt Son dying in the | 
1e of the Father, is preferred before a 


younger Son ſurviving his Father, as the 
Law ſtands here now ſettled, tho it had 
ſome Interruption, 4 Fobannis. 

4. On Equality of Degtees in Gollateral 


the Female. 

5. Although by the Civil Law, Fratres e 
atroque Parente conjuntti præferuntur Fratribus 
anſanguineis tantum wel uterinis ; yet it ſhould 
ſeem by the Coutumier of Normandy,  Fratres 
conſanguinei ei ex eodem Patre ſed Auf, Matre, 
ſhall take by Deſcent together with the 
Brothers, ex atroque conſuncti, upon the Death 
of any ſuch Brothers. But quære hereof, 
for this ſeems a Miſtake; for, as I take i it, 
the Half Biood hinders the Deſcent berween 
Brothers and Siſters by their Laws as well 
is ours. 

6. Leproſy was amongſt them an impe- 
diment of Succeſſion, but then it ſeems it 


oughe to be firſt ſolemnly adjudged fo by the 


fentence of the Church. 

Upon all this, and much more that might 
be obſerved upon the Cuſtoms of ſeveral 
Countries, it appears, That the _— of 

UG» 


ta, the ; Male Line i is preferred before 
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i in 1; Fr, Touching: Hereditary Succeſſions: 
ang. 


Welſh. 


Statute 
12 Ed. 1. 
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Among the Sons; and this Cuſtom they carried with 
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e „ or "Hatnllay Tranſifions 
have! been various in ſeveral Counties, ac- 
cording; to their vatious Laws, Cultons, 
and Uſages. 

And 1 abcr ahi brief Survey of the 
Laws and Cuſtoms of other Countries, l 
come to the Laws and Uſages of England in 
relation to Deſcents, and the Growth that 
thoſe 'Cuftoms ſutceſſively have pag and 
whereunto they are now arrived. | 


It ſeems, that according to the ancient Bri: 

t iſb Lara the eldeſt Son inherited their Earl. 
doms and Baronies; for they had great Dig. 
nities and Juriſdictions annex d co them, and | 
were in e ol Principalities, but that 
their ordinary Freeholds deſcended to all theit 


them into Wales, whither they were driven, 
This appears by Statuem N 12 Cn I. 
an which runs thus, vi. 

Alen ally ef in Wallia qnam in ys lia 
quoad Succeſhnnem bereditatis ; eo quod bareditas 
partibilis eſs inter bæredes Maſculos, . & temp 
cufus uon extiterit Memoria partibilis extitit. 
Dominus Rex non vult quod conſuetudo illa abro- 
gerur; ff el quod hæreditates remaneant partibiles 
inter "confimiles heredes ficut eſſe conſueverunt ; 

& Fat partitio illius ſicut fiert conſuevit. Hes 
excepto quod Baſtardi non habeant de caters 
bereditates.& etiam quod non habeant Re; 

cum * 05” ns nec 1 * | 


Where 


their Expulſion hence into Vales, y 


canin avg ene. 


- Willreapon three Things are obeerha- 
ble, vis, I/, That at this Time the Here- 
ditary Succeſſion of the eldeſt Son was then 
known to be the common and ufaal Law in 
England. 2dly, That the Succeſſion. of all 
the Sons was the ancient cuſtomary Law 
among, the Britiſh in Wales, which Yy this 
Statute was continued to them. 44, That 
before this Time Baſtards were admitted to. 
inherit in Wales as well as the 1 
ildren, which Cuſtom is thereby ahro- 
ated ; and although we have but few Epj- 
ences touching the. Britin Laws be 


Uſige in Wales ſeems ſufficienely - 10 25 
ry this, to have been the ancient Briti 
aw. 
Secondhy, As to the Times of the Saxom. 


and Danes, their Laws collected Brompton 
and Mr. Lambard, ſpeak not much concern- 
ing the Courſe of Deſcents; yet it ſeems- 


that commonly Deſcents of "theic ordinary 
Lands at leaſt, except Baronies and 3 
lnheritances, deſcended allo to all the $ 


For amongſt the Laws of King Conuru,, 0 


Mr. Lambard i is this Law, vix. N* 68. 


quis incuria ſive Morte repentina fuerit Pay vo | 


mortuus, Dominus tamen nullam rerum | 
Partem (præter eam quæ jure debetur 
nomine) ſibi aſſumito. Verum eas Judieio ſuo 
Uxors, Liberis & cognatione proximis juſte: (pro. 
ſao cuique jure) diſtribuito. 


Upon Which Law we may obſerve theſe 


ive rn viv. 
1/, That 


ereots | 


, ., 
fs That the Wife had oy 3 
of the Lands for her Dower, as of the, 
Goods. 
24h, That in Reference to Hereditary 
Succeflions, there then ſeem'd. to he littſe 
Difference between Lands and Goods, for 
this Law makes no Diſtinction. 8 
zah, That there was a Kind of ſettled 
Righ of Succeflion, with Reference to Proxi- 
mity and Remoteneſs of Blood, or Kin, & 
cognatione proximis pro ſuo cuique are. . 
bly, That in Reference to Children, the ey 
all ſeem d to ſucceed alike, without any Di. 
l between Males 2nd Females. 
bl, Thar yet the Anceſtor might diſpoſe 
is Will as well Lands 2 Goods, 
he ik ſeems to have obtained here un- 
to the Time of Hen. II. as will appear here. 
N after. Vide Glanvile, © 
Tbirdl th, It ſeems that until the Conqueſt, 
the Deſcent of Lands was at leaſt to all the 
Sons alike, and for ovght appears to all the 
Daughters alſo, and that there was no Dif. 
ference in the Hereditary Tranſmiſſion of 
Lands and Goods, at leaſt in Reference to 
the Children: This appears by the Laws of 
King Edward the ed confirm'd by King 
#/illiaml. and recited in Mr, Lambard, fol. 1 67. 
as alſo by Mr. Selden, in his Notes upon Ead. 
merus, viz. Leg. 36 Tt Tit. De inteftatorum Bonis, 
Pag. 184. Si quis inteſtatus objerit, Liberi ejus 
Hereditatem æqualiter divident. | 
But this equal Diviſion of Inheritances 
among all the Children was found to be 
1 inconvenient : For, 
If, Ie 


* 


ch. 11. Common Law of Eügland. 


It, It weakened the Strength of the 


Kingdom, for by frequent patcelling and 
Chdvidiog of Inheritances, in Proceſs of 


Time they became ſo divided and crumbled, 


that there were few Perſons of able Eſtates 


left to undergo publick Charges and Of- 


fices.. 
2dly, It did by Degrees bring the Inha- 
wy to a b Kind of Country Living, 
and Families were broken; and the younger 
Sons, (which had they not had choſe little 
Parcels of Land to apply themſelves to, 
would have betaken themſelves to Trades, 
or to Civil or Military or Eccleſiaſtical 
Employments) neglecting thoſe Opportu- 


nities, wholly apply'd themſelves to thoſe 
ſmall Diviſions of Lands, whereby ahey 
neglected the Opportunities of greater Ad- 


vantage of entiching themſelves and the 
Kingdom. „„ 7; 
And therefore King William I. having by 


his Acceſſion to the Crown gotten into bis 
Hands the Poſſeſſions and Demeſns of the 


Crown, and alſo very many and great Poſ- 
ſeſſions of thoſe that oppos'd him, or ad- 
hered to Harold, diſpoſed of thoſe Lands or 
great Part of them to his Countrymen, and 
others that adhered to him, and reſerved 


certain honorary Tenures, either by Baro- 


nage, or in Knight's Service, or Grand Ser- 
jeanty, for the Defence of the Kingdom, 
and poſſibly alſo, even at the Deſire of 
many of the Owners, changed their for- 


mer Tenures into Knight's Service, which 


Introduction of new Tenures was * 
— leis 
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vice of Patliament, mentioned by Mr. Selden 


Lene parati ad Servitium ſuum integrum nobis 


"ventional, and by Tenure, upon the Inſeu- 


n * 
* 


1 i ? : ' 
* 1 8 a 22 / 


leſs not done without Oonſent of Parliament; 
as appeats by the additional Laws before 


mentioned, that King William made by Ad- 


in ls Notes on Zadmerus, Page 191. amongſt 
which this was one, vix. V 


Statuimus etiam & firmiter pr atipumus ut 
omnes Comites Barones Milites & Servientes G 
uni verſi liberi Homines totius Regni noſtri babeant 
& reneant ſe ſemper in Armis & in Equis ut 
decet & oportet, & quod ſint ſemper prompti & 


9688 — 


expleudum & peragendum, cum ſemper opus 
fuerit, ſecundum quod nobu de Feodis debent & 
renentur Tenementis ſuis de Fare facere, & ſicut 
illis ſtatuimus per Commune Concilium tot ius Regni 
noſtri, Et illis dedimus & conceſſimus in Feeds 
Fare beareditario, =—— 


Whereby ic appears that there were two 
Kinds of Military Proviſions; one that was 
ſet upon all Freeholds by common Conſent 
of Parliament, and which was uſually called 
Afſiſa Armorum; and another that was Con. 


_—_ wo © tot focot acc ge AY) Sh IR - 


E wA4u/, was 


dation of the Tenant, and which was uſual- 
Iv called Knight*s Service, and ſometimes 


os wy 


Royal, ſometimes Foreign Service, and WI 
1lometime Servitium Loricæ. nl 
And hence it came to pals, that not only Wo 
by the Cuſtoms of Normandy, but allo ac- MW) 
cording to the Cuſtoms of other Countries, MW" 
thoſe honorary Fees, or Infeudations, be-. 


came deſcendible o the Eldeſt, and not cr 


. 
© 


t to 
all 


A the Males. And hence alſo it is, that in 


** 
— | 9 2 N 
Ee CE Lad 
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Lent, where the Cuſtom of all the Males 
uking by Deſcent generally prevails, and 
that pretend a Conceſſion of all their Cy. 
ſoms by the Conqueror, to obtain a Sub- 
nion to his Government, according to 
that Romantick Story of their Moving Wood, 
jut even in Kent itſelf, thoſe ancient Te- 
nements or Fees that are there held an- 
diently by Knight's Service, are deſcendible 


krved to my Hands in his Perambulation, 


Page 533, 553. out of 9 H. 3. Fitz, Pre. 


ſcription 63. 26 H. 8. 5. and the Statute of 


z1 H. 8. cab. 3. And yet even in Kent, if 
Gavelkind Lands eſcheat, or come to the 
Crown by Attainder or Diſlolution of Mo- 
taſteries, and be granted to be held by 
Knight's Service, or per Baroniam, the Cu- 
tomary Deſcent is not changed, neither can 
be but by Act of Parliament, for it is a 


Cuſtom fix d to the Land. 


ö 


1 
= 
y 
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But thoſe honorary lafeudations made | 
n ancient Times, eſpecially ſhortly after the 


Conqueſt, did ſilently and ſuddenly aſſume 
the Rule of Deſcents to the Eldeſt, and ac- 
tordingly held it: And fo altho' poſſibly 
there were no Acts of Parliament of t 


Eder Times, at leaſt none that are now 


own of, for altering the ancient Courſe 
of Deſcents from all the Sons to the Eldeſt, 
jet the Uſe of the Neighbouring Country 
night introduce the ſame Ulage here as to 
loſe Honorary Poſſeſſions. 


3 | And 
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Fide Ante. 
Chap. 7. 
and Lan- 
bard, ut 


ther Tenures, as Socages, Valvaſbries, Cc. 


And becauſe thoſe honorary Inſeudatiom 
were many. and ſcattered almoſt through alt | 
the Kingdom, in a little Time they intro · 
duced a Parity in the Succeſſion of Lands of 


So that, without Queſtion, by little and lit. 
tle, almoſt generally in all Counties of Eng. 
land (except Kent, who were molt tenacious 
of their old Cuſtoms, in which they gloried, 
and forne particular Feuds and Places, whiere 
a contrary Ulage prevailed,) che'Genetality 
of Deſcents or Succeflions, by little and li. 
tle, as well of: Socage Lands as Knight's Ser- 
vice, went to the eldeſt Son, according to 
the Declaration of King Edw. I. in the Sta- 
tute of Iles above mentioned, as Will mote 
tully appear by what follows. Sill | 

In the Time of Hen. I. as we find by his 
oth Law, it ſeems that the whole Land 
did not deſcend to the eldeſt Son, but be- 
gun to look a little that Way, viz. Primum 
Patris Feudum primogemitus Filius habeat. And 
as to Collateral Deſcents, that Law determines 
thus: Si quis ſine Liberit deceſſerit, Pater aut 
Mater ej us in bæredit atem ſucccedat, vel Frater 
wel Soror {i Pater & Mater diſint; fi nec hu, 


Hbabeat Soror Patris vel Matris & deinceps in 


quint um geniculum; qui cum propinquiores in 
parentela ſins bereditario jure ſucctdant ; & 
dum Virilis ſexus extiterit & hereditas abindi 
ſit, Fæuinea non bæreditetur. | 


By 


Ch, 110 Common ä 
By this Law it ſeems to. 241% 20 
1 "The eldeſt Son, cho” ho had 3 

genirur a the principal Fee of his Fathers 

Land, yet he d nor all the Land. 


2. That want of Children, the Fathet 
or Mother inherited before the Brother or 


rr. #4. 01 
3. That * want of Childcen. and * 


* Mother, Brother, and Siſter, the 


Land deſcended to the Uneles an Auncs 
to the fifth Generation. wy aq 7045 


4. That i in Succeſſions OT Ban 9 


mity of Blood was preferred. 


5. That the Male was e before 


the Female, i. e. The Fathers Line was pre- 
' ferred before the Mother's, unleſs the Land 


deſcended. from the Mother, and then the 
ton 5 as was arent ph JIA 


Files 2 


val a Hen. I. and Hen. II we can 7 * 


no Account of; but the next Period that we 


come to is the Time of Hen. II. whe ein 
Glanville gives us an Account how the 

ſtood at that Time: Vide Glanville, Lib. 7. 
Wherein notwithſtanding ic will appear, 
that, there was ſame Uncertainty and Un- 
ſettledneſs in the Buſineſs of Deſcents or 
Hereditary Succeſſions, tho ic was much 
better poliſhed than formerly. The Rules 
then of Succeſſion were either in reference 
to Goods, or Lands. 1f, As to Goods, one 
Third Part thereof went to the Wife, ano- 
ther Third Part went to the Children, and 
the othar Third was 3 the Dilpotcion 

0 


3 


Rey of % Chi 14; 


of the Teſtator; but if he had no Wife, 

then a Moiety went to the Children, and 

the ocher Moiety was at the Deceas ds Diſ- 
oſal. And the like Rule if he had left 2 
ife, but no Children. Glanv. hb. 7. cap. q. 

& Vide lab 2. eaſe 29. N 

But as to the Succeſſion of Lands the 

Rules afe cheſe: = 


if, If the Lands were des Service, 


they enerally went to the 
in caſe of no Sons, then to all che Daug — 5 
ters; and in cafe of no Children, chen to 
che eldeſt Brother. 

Secondly; If the Lands were Shots; chey 
deſcended to all the Sons to be divided; 8 
fuerit Sorcagium & id anti quite diviſums; only 


the Chief Houſe was to be allotted eo the 


Purparty of the Eldeſt, and a Compenſation 
— e to the reſt ben 1 95 vero # 72 
erit antiquitus di viſum, tunc rimogenitns e- 
eundum erk Conſuetudinem totam Hæredi- 
tatem obtinebit, ſecundum autem quorundam Con- 
ſretudinem poſtnatus filius Heres eft. Glanville, 
lib. 7. og 3. So that altho Cuſtom directed 
the Deſcent variouſly, either to the eldeſt or 
youngeſt, or to all the Sons; yet it ſeems 
that at this Time, Jus Commune, or Common 


Right, ſpoke for the eldeſt Son to be Heir, | 


no Cuftom intervening to the contrary. 


Thirdly, As the Son or Daughter, ſo 


their Children in infinitum, are preferred in 


the Deſcent before the Collateral Line or 
Uncles. | 


„ 


2 12 ah Law 227 Eng land. 
Flurthly, But if a Man hath two Sons, 


and the eldeſt Son died in the Life-time of 
his Bande t Iſſue 4, Son or Daughter; 


and then the Father dies; it was chen' con- 

troverted, whether the Son or Nephew 
Would fucceed to the Father, tho' the bet- 
ter Opinion ſeems to be for the. Nephew. 
Glanvit, lih..7. cap. 5 

 Fifthly, A'Ba rd could not intierit, Bid. 
cap. I, or 17. And altho by the Canon or 
Civil Law, 1 A. have a Son born of B. 
1.5 e Marti age, and after A. marries B. 

his Son Tha Il be legit imate 7 eritaple; 
i SINE bay the 5 f Enpland ad then 

* 


d ever finge uſed, he Was nor heritabl ts, 
vil. lib. . caps * 2" OM 2 | 3 

 Sixthly, In cale the Puretidfer Wed wich- 
out Iſſue, 7 Land deſgended to the Bro- 
Hers 5 5,000, io want oF Broth hors, to the 
iſters; and for want of let, the chk 
dren of the Brothers o Si 
want of them, to the Uncles; 7458 10 Of 
ward according to the Rules of Bete 


at this Day ; an the Father or Mother 


were not to inherit to the Son, but the 
Brothers or Vac and their Children. 


bid. cap. 1, & 4. 


And it Cech, T hat in all Things elſe che 
Rules of Deſcents in reference to the Col- 
lateral Line were much the ſame as now : 
as namely, That if Lands deſcended of the 
Part of the Father, it ſhould not reſort to 
the Part of the Mother, or e converſo ; but 
in the Caſe of Purchaſers, for want © 

" WA Heirs 
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Heirs of the Part of the Father, it reſor- 
ted to the Line of the Mother, and the 


nearer and more worthy of Blood were pre- 
ferred: So that if there were any of the Part 


of the Father, tho never ſo far diſtant, it 


hindred the Deſcent to the Line of the Mo- 
ther, though much nearer. r. 
But in thoſe Times it ſeems there were 
two Impediments of Deſcents or hereditary 


Succeſſions which. do not now obtain, viz, 


Ent, Leptoſy, if fo adjudged. by Sen 


tence of the Church: This indeed I find 


not in Glanville; but I find it pleaded and 


allowed in the Time of Kin Sl and 
thereupon the Land was adjudged. from 
the Leprous Brother to the" Siſter, Paſcb. 

td Et Ga 3 n. * N 


4 


Secondly, There was another Curioſity in 
Law, and it was wonderful to ſee how 
much and how. long it prevail'd; for we 
find it in Uſe. in Glanville, who wrote 
Temp. Hen. II. in Bratton Temp. Hen. III. in 
Fleta Temp. Edu. I. and in the broken Year 
of 13 Ed. i. Fitzb. Avowry 235. Nemo poteſt 
eſſe Tenens & Dominus, & Homagium repellit 


. . ** 


perquiſitum: And therefore if there had been 
three Brothers, and the eldeſt Brother had 
enfeoff d the ſecond, reſerving. Homage, 
and had received Homage, and then the 


ſecond had died without Iſſue, the Land 
ſhould have deſcended to the youngeſt Bro- 


ther and not to the eldeſt Brother, Qui 
Homagium repellit perquiſitum, as tis here ſaid 
for he could not pay Homage to himſel 


f, 
2 
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Vide for this Brafon, Lib. 2. cap. 30. Glanvil. 


But at this Day the Law is altered, and 
ſo it has been for ought. I can find ever 
ſince 13 E. 1. Indeed, it is antiquated rather 
than altered, and the Fancy upon which it 
was grounded has appear'd trivial; for if 
the eldeſt Son enfeoff the ſecond, reſerving 
Homage, and that Homage paid, and then 
the ſecond Son dies without Iſſue, it will 
deſcend, to the Eldeſt as Heir, and the 
Seigniory is extinct. It might indeed have 
dal fore Colour of Reaſon to have exa- 
mined, whether he might not have waved 
the Deſcent, in caſe his Services hid been 
more beneficial than the Land: But there 
could be little Reaſon from thence to ex- 
clude him from the Succeſſion. I ſhall men- 
tion no-more of this Impediment, nor of 
that of Leproſy, for that they both are va- 
niſhed and antiquated long ſince; and, as 
the Law now is, neither of theſe are any 

Impediment of Deſcents. 1 e 
And now paſſing over the Time of King 
Fobn and Richard I. becauſe I find nothing 
of Moment therein on this Head, unleſs the 
Uſurpacion of King Fob» upon his eldeſt 
Brother's Son, which he would fain have 
juſtified by introducing a Law of prefer- 
ing the younger Son before the Nephew 
deſcended from the elder Brother: But this 
Pretenſion could no way juſtify his Uſurpa- 
tion, as has been already ſhewn in the Time 


of N. Il. 
23 Next, 
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Next, I come to the Time of IN. III. th 
whoſe Time the Tractate of Brecton was 


written, and brook in Lib. 2. cap. 30. C. 31. 


and Lib. F. cop.” . it appears, That there is 
iv little Variance 25 to Point of Deſcents 
between the Law* as it was taken when 


Bratton wrote, and the Law as afterwards 
raken jn Edv. I's Time, when Britton and 
Fleta wrote, that there is very little Dif. 


_ ference between them, as ma) _ li 
pear by comparing Bracton ubi ſupra 
; * the 


7% Lib. 5. cap. 9. Lib. 6. cap. 1, 2. 
latter ſeem to be only Tranſcripts or Ab: 
ſtracts of the former. Wherefore I ſhall ſet 
down the Subſtance of what both ſay, and 
thereby it will appear, that the*Rules of 
Deſcents in Hen. III. and Ede. 4's Tims 
were very much one. Fat e 246 1 
Amis 
Firſ, At this Time the Law Genn to be 
unqueſtionably ſettled, that the eldeſt Son 
was of Common Right Heir, not only in 
Caſes of Knight Service Lands, but alſo of 
Socage Lands, (unleſs there were a ſpecial 
Cuſtom to the contrary, as in Kent and 


ſome other Places) and ſo that Point of the 


Common Law was fully ſettled. - 

Secondly, That all the Deldendants in in- 
Frnitum, from any Perſon that had been 
Heir, if living were inheritable Jure re. 


præſentations; as, the Deſcendants of the 


Son, of the Brother, of the Uncle, Oc. 
And alſo, 

' Thirdly, , That the eldeſt Jon. dying i in che 
Life-t time of the Father, his Son“ or r Hue 
| was 


P 


vas to haye the Pr 
Father before the younger Brother, and ſo 


the Sn, 


* 
of England. 
„ , * 
N e 8 


eference as Heir to the 


the Doubt in Glanvilles Time was ſettled, 
Glanvil. Lib. J. cap. 3. Cum ques uutem moria: 
tur habens Filiam poſtnatum, & ex primogenito 
Filio pramortuo Nepotem, Magna quidem Fur 
llulitatio {ties eſſe uter illorum preferendus fit 


A in la Suragſlune, ſeilices, wirum Filius aut 


Nepos Singt 1 | © £011, .kL- 6&3 3 
„ Tourthiy, The Father, or Grandfather : 
could not by Law inherit immediately to 


— * 


». Fifthly, Leproſy, Though ir were an Ex- 


ception to Plaintiff, becauſe he ought 
not to converſe in the Cour 65: of. Law, as 
Braffon, Lib. p. cap. a0. ſays; yet we no whete 
And it to be an Impediment of a Deſcent. 
So that upon the whole Matter, for any 
Thing I-can obſerve in them, the Rules of 
Deſcents then Rood ſettled in all Points as 
Boy. are at this Day, except ſome few 

atters( which yet ſoon after were ſettled as 
they now ſtand) viz. x he 


Frirſt, That Impediment or Hindrance of 


a Deſcent from him that did Homage to 
him that received it, ſeems to have been 
yet in Uſe, at leaſt till 13 E. 1. and in Fleta's 


Time, for he puts the Caſe and admits it. 


FSecondiy, Whereas both Bracton and Fleta 
agree, that Half Blood to him that is a Pur- 
chaſer is an Impediment of a Deſcent ; yet 
in the Caſe. of a Deſcent from the Com- 
mon Anceſtor, Half Blood is no Impedi- 

1 24 ment. 
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ment. * eee. A. Las: 8 e 
and C. a Daughter by one Venter, and D. a 


Son by another Venter: If B. . in 


Fee and dies without Iſſue, it ſhall deſcend 
to the Siſter, and not to the Brother of the 
half Blood; on if the Land had deſcended 
from A. to B. and he had entred and died 
without Iſſue; it was a Doubt in Bracton 
and Britton s Time, whether it ſhould go to 


the younger Son, or to the Daughter 5 ? But 


the Law is ſinoe ſertled, that in both Caſes 
it deſcends to the Dau heer, Et ſeiſina facit 


Stipitem & primum Gradum: Et poſſeſſio Fratri 


de Feodo femplici facit Sororem effe haredem. 
Thus upon the whole it ſeems, That 
abating choſe ſmall and inconſiderable Vari. 


ances, the States and Rules of Deſcents as 


they ſtood in the Time of Hen. III. or at 


leaſt in the Time of Edw. I. were reduced 


to their full Complement and Perfection, 


and vary nothing conſiderably from what 


they are at this Day, me have continued 
ever ſince that Time 


T ſhall therefors ſat tous the Sears: and 


Rule of Deſcents in Fee-Simple as it _ 


at this Day, without meddling with 


cular Limitations: of Entails of Eſta hes, 


which vary the Courſe of Deſcents in ſome 


Caſes from the Common Rules of Deſcents 


or hereditary Succeſſions; and herein we 
ſhall ſee what the Law has been and con- 


tinued touching the ſame ever ſince Bractons 
Time, who wrote in the Time of Hen. III. 
now 1 8 490 Years dae and by that we 


ſhall 
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hall ſee what Alteration the Succeſſion of 
Time has made therein. . 

And now to give a ſhort Scheme of the 
Rules of Deſcems, or hereditary Succeſſions, 
of the Lands of Subjects as the Law ſtands 
at this Day, and has Rood for above Four 
hundred Years paſt, viz. 

All pofſible hereditary Succeſſions may be 
viſtingy iſhed into theſe 3 Kinds, viz. either, 

uh In the Deſcentivg, Line, as from Father 

n'or Daughter, Nephew or Niece, 3. e. 
Grandſon or randaughter. „ 

2dly, In the Collateral Line, as from Brathir 
to Brother or Siſter, and ſo to Brother and 
Siſter's Children. Or, 

dly, In the Afcending Line, either dire&, 
as from Son to Father ot ran iaher, (which 
i not admitted by the Law of England,) or 


in the tranſverſal Line, as to the Uncle or 


Aunt, Great- Uncle, or Great-Aunt, &c. 


And becauſe this Line is again divided into | 


the-Line of-the Father, or the Line of the 


233 


} 


Mother, this tranſverſe aſcending Succeflion 


is either in the Line of the Father, Grandfa- 
ther, Cc. on the Blood of the Father ; or in 
the Line of the Mother, Grandmother, Ce. 
on the Blood of the Mother: The former 
are called Adgnati, the latter Cognati. I hall 
therefore ſet down a Scheme of Pedigrees 
as high as Great-Grandfather and Great- 
Grandmother's Grandlirgs, and as low as 
Great-Grandchild ; which nevertheleſs will 
be applicable to more remote Succeſſions with 
a little Variation, and will explain the whole 
Nature of Deſcents or hereditary Succeſ- 
ſions. 133 
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This Pedigree, with its Application, will 
give 2 2 plain Account of all Hereditary Sue- 
ceflions under their ſeveral Cales and 

tions, as will appear hy the following Rules, 
taking bur Mark or Epocha en F ao 
THER and MOTHER. 

But firſt, I ſhall premiſe certain 
Rules, which direct us much in the Courſe 
of - as 1 fland here I 

Eil, i Deſcentsy. the 5 prefers tho 
worthieſt of Blood: As, 

1% ln all Deſcents immediate, the Male. 
is preferred by before the Female, _— 
in Succeſſions Deſcendiog, A | 
Collateral: "Therefore in Deſcents, the = 
inherics, and excludes the Daughter, the Bro- 
ther is preferred before the Siſter, the Uncle 
before the Aunt. x 

"24; In all Deſcents immediate, the De. 


ſcendants from Males are to be preferred be- 


fore the Deſcendants from Females: And 


hence it is, that the Daughter of the eldeſt 


Son is preferred in Deſcents trom the Father 
before the Son of the younger Son; and the 
Daughter of the eldeſt Brother, or Uncle, 


is preferred before the Son of the younger; 


and the Uncle, nay, the Great Uncle, 5. e. 
the Grandfather's Brother, ſhall inherit be- 
fore the Uncle of the Mother's Side. 


Secondly, In Deſcents the next of Blood 


is oreſerted before the more remote, tho 


Equally, or more worthy. And hence it is, 


155 1/*, The 


* 
. 
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r Rule. 


2 Rule. 


3 Rule. 


'1f, The Siſter of the Whole Blood is pre- 
fers in Deſcents before the Brother of the 
Half Blood, becauſe ſhe is more ſtrictly join. 


ed to the Brother of the Whole Blood — 


by Father and by Mother) than the Half 
1 though otherwiſe he 1 is the more 


2dh, " Becauſe the Son or Daughter being 
nearer than the Brother, and the Brother or 
Siſter than the Uncle, the Son or Daughter 
ſhall inherit before the Brother or Silter, 
and they before the Uncle. 
34ly, That yet the Father or Grandis 
_ or Mother or Grandmother, in a di- 
re& aſcending Line, ſhall never ſucceed im- 
mediately the Son or Grandchild ; but the 
Father's Brother (or Siſters) ſhall de preferred 


before the Father himſelf; and the Grandfa- 


ther's Brother (or Siſters) before the Grand. 


father: And yet, upon a ſtrict Account, the 


Father is nearer of Blood to the Son than 
the Uncle, yea than the Brother; tor the 
Brother: is therefore of the Blood of. the Bro- 
ther, becauſe both derive from the ſame Pa- 
rent, the Common Fountain of both their 
Blood. And therefore the Father at this 
Day is preferred in the Adminiſtration. of 
the Goods before the Son's Brother of the 
Whole Blood, and a Remainder limited Pro . 
imo de Sanguine of the Son ſhall veſt in the 


Father before it ſhall 5 in the Uncle. Vide 


Littleton, ws I. fo. 8 , 10» 


Thirdy, That all the Deſcendants ho 
ſuch a Perſon as by the Laws of England 
might 


Kin DI be Heftory of the | Ch. 11. 
4 


aa ak Hot. we 


Ch. 11. Common Law of England. 
might have been Heir to another, hold the 
ſame Right by Repreſentation as that Com- 
mon Root from whence they are derived; 
and therefore, e 
1, They are in 
of Worthineſs and Proximity of Blood, as 
their Root that might have been Heir was, 
in caſe he had been living: And hence it is 
that the Son or Grandchild, whether Son 
Daughter of the eldeſt Son, ſucceeds before 
the younger Son; and the Son or Grand- 
child of the eldeſt Brother beſore the young - 
eſt Brother; and fo through dike buy 
of Succeſſion, by the Right of Repreſenta- 
tion, the Right of Proximity is transſerred 
from the Root to the Branches; and gives 
them the ſame Preſerence as the next and 
worthieft of Bo %hͥöUm 


2dly, This Right transferred by Repre- | 


ſentation is. infinite and unlimited in the De- 
grees of choſe that deſcend from the Repre- 
ſented ; for Filius the Son, the Nepos the 
Grandſon, the 4bnepos the Great Grandſon, 
and fo in infnituw, enjoy the ſame Privilege 
of Repreſencation as thofe from whom they 
derive their Pedigree have, whether it be in 


Deſcents Lineal or Tranſverſal; and there- 
fore the Great · Grandchild of the eldeſt Bro- 


ther, whether it be Son or Daughter, ſhall 
be preferred before the younger Brother, be- 
cauſe tho the Female be leis worthy than the 
Male, yet ſhe ſtands in Right of Repreſen- 
tation of the eldeſt Brother, who Was more 
worthy than the younger. And upon this 
Accoun m it is, JJ wk! WORRIES 0 


Law in the fawe Right 


, To ah E . 
34% That 
34¹. 
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4 Rule. 


$ Rule. 


1 


eludes the younger; 9551 the M 
equal Degree do hot: 1 erit: 


of the 
if he had been a Purchaſer; and. 


was Jaſt actually ſeized, tho” he 


the younger Son of the Half Blood, 055 


c 22 of” the Ch. rf, 


ay, That if a Man have two Dau zbters 
0 eldeſt dies in the Life of the ather 
are ſix — and then the Father 


705 CAT 1 Dy e ſhall have an 


other 1 Daughitets, 
depre ſentatioſi ar 


re wi 
5 


4 


Wan That 2 ahe Lin of Eile, 
without à ſpecial. Cuſtot to the contrar 

the eldeſt, Son, or. Brother, or Uncle, ex 8 
ſales f in 3 
ut all che 
e ſame ar divers 


Daughters, whether by. 


Venters, do inherit together to the F 
and all the Siſters by the une ere d0 in- 


| herit to the Brother. 11 78 


1 4 Ur 


 Fifcbly, That the laſt actual Seilu in any 
Anceſt 5. makes um, as it were, the Root 
ſcene equally, to many rr as 


efore 
he that cannot, accordin " to the 

5 derive bis Succe on ſrom him Ley ra 
t have 
ived it from ſome precedent Anceſtor, 
all not _inberit. And hence it is, That 


where Lands deſcend to the eldeſt 2F from 


the Father, and the Son enters, and, dies 


without Iſſue, his Siſter of the Whole Blood | 


ſhall inherit as Hens, to the Brother, and nut 


he cannot be Heir to the Brother of the 
Half Blood: But if the eldeſt Son had — 
4 vive 


1 e could have bg 


hi $4) Comin Low of England. 


wired the Father, and died before the Entry, 
the youngeſt Son ſhould inherit - Heir to the 
Father, and not the Siſter; becauſe he is 
Heir to the Father that was laſt actually 
red. And hence it is, that tho“ the Un. 
de'is preferred before t e Father in Deſcents 
tothe Son; yet if the Uncle enter after the 
Death of the Son, and die without Iſſue, the ' 
Father ſhalt Jaber to the N 8 ny 2 
falt Stipitem. e 45 


Slatbi, That Ane berbes A ite 
to-any Land, muſt be of the Blood to him 
tt = purchaſed it: And this is the Rea- 
ber the 85 purchaſe Lands, and 
8 ene Iſſue, ir e deſcend to the 
* of the Patt of the Father; and if he 
none, then to the Heirs on the Part 
5 the Mother; becauſe tho the Son has 
doch the Blood of the Father and of the 
Mother in hi wry yet he is of the Whole 
Rood of the. Mother, ' and the Conſangui- 
e * Mother are Conſanguinei ct 
n { 1 „ $7 7 
And of the other Side, if the Father had 
purchaſed Lands, and it had deſcended to the 
Son, and the Son had died without Iſſue, 
and” without an oy, Heir of the Part of the 
Father, it ſhould never have deſcended in 
the Line of the Mother, hut eſcheated : For 
= as Conſ- e of the Mother were the 
avguinei of the'S et they were not. 
90 Confin 45 to "te ather, who was 
the Purchaſer ; but if there had "been none 
of the Blood of the Grandfather, yet 
Have 


2% q 
EIS EF 
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. Hiſt of the Ch. 11 
have. reſort to the, 2 ine, of the Grandmo., 
ther, . becauſe her C lar lag were, 25 well 
of the of the Fa N88 the Mother $ 
Conſanguinity i is of the Blood of the Son: 
And conſequently alſo, if the Grandfather 
had purchaſed Lands, and they had deſcend. 
ed to yl *ather, at him to the Son; 
; * n had. enter'd Fur died without 
Its lt Father 's Brothers dr Siſters or their 
Deſcendants, or, for want of them, his Great. 
Grandfather's Brothers or Siſters, or their 

eee or, ſor want of them, any of 
fanguinity of the Great Grandfather, 

A Gy thers ar Siſters of the Great-Grand- 
mother, or their Deſcendants, might have 
inherited, for the, Conſanguinity of the Iſl * 
Great Grandmother was the Conſangui- t 
nity A the Grandfather ;_ but none of the I P 
Line of the Mother, or. xrandmother, viz. 0 
the Grandfather's Wife, ſhould have inhe- f. 
rited, ſor that they were not of the. Blood ii 
of the firſt Purchaſer. And the ſame Rule 
2 converſo holds in Purchaſes in the Line 
of the Mother or Grandmother, they ſhall £ t! 
always. keep in the ſame Line that the firſt I tl 
Purchaſer ſettled them in. R 

But it is not neceſſacy that * 3 in 
ae be always Heir to the, Purchaſer; it is 
ſufficient if he be of his Blood, and "Heir I & 
to bim that was laſt ſeized. The Father 
purchaſes Lands whigh deſcended to the Son, I 71 
who dies without Iſſue, they ſhall never de- 7 

end to, the Heir of: the om, of che Son's ſl +} 
Mother; but if the San'sGranJmather has a t! 
Hearts and che Sons Ge ee ir 


1 3 


. pom, 1 


* 
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Heir of the Part of his Father tho' a Fe- 
male, and the latter was only Heir of the 
Part of his Mother; but -where the Son is 


once ſeiz'd and Wies without Iſſue, his 


Grandmother's Brother is to him Heir of 
the Part of his Father, and being nearer 
than his Great Grandmother's Brother is pre- 
ferr'd in the Deſcent. 


But Note, This 1s always i intended ſo long - 


as the Line of Deſcent is not broken; for if 
the Son alien thoſe. Lands, and then re- 
purchaſe them again in Fee, now the Rules 
ol Deſcents are to be obſerv'd as if he were 
the original Purchaſer, and as if it had been a 
in the Lang of the Father or Mother. x | 


ee Ja. all 1 as well in 7 Rule, 
the Line . — tranſverſal, or aſcending, 


the Line that is firſt derivd from a ho 
Root has always the Preference. 8 


Inſtances whereof 3 in the Line deſcending, 


&c. V1 - 


A. has Iſſue two Sons B. nd C. B. has 
Iſſue a Son and a Daughter D. and E. 
D. the Son has Iſſue a Daughter F. and E. 
the Daughter has Iſſue a Son G. Nei- 
ther C. nor any of his Deſcendants, ſhall - 


Inherit ſo long as: 1 are an Deſcendants 


from 


"nh a en wil 9 9 are e kin 
dred, they ſhall deſcend” to the Grandmo- 
ther's Brother; and yet if the Father ha 
dyd without Iſſue, kis 'Grandmother's Bro- 
ther ſhould have been preferr'd before his 
Mother's Brother, becauſe the former was 
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=p from D. and E, and neither E. the Daugh. 
= herit fo long as there are any Deſcendants 
W + from D. the Son, whether they be Male or 
So in Deſcents Collateral, as Brothers and 
Siſters, the ſame Iriſtances apply'd thereto, - 
evidence the {ame Concluſions. 
But in Succeſhons in the Line Aſcendi 
there muſt be a fuller Explication; becauſe 
it is darker.and-more obſcure, I ſhall there- 
p.\tes in fore ſet forth the whole Method of Trayf 
the Line verſal Aſcending Deſcents under the Eight 
- Aſcending. enfuing Rules, viz 55 | 


1 Rule. Firſt, If the Son purchaſes. Lands in Fee- 
Simple and dies without Iſſue, thoſe of the 
Male Line aſcending, zſque infinitum, ſhall 
be preferr d in the Deſcent, according to 
their Proximity of Degree to the Son; and 
therefore the Father's Brothers and Siſters 
and their Deſcendants ſhall be. preterr'd be- 

fore the Brothers of the Grandfather and 
their Deſcendants; . and if the Father had 
no Brothers nor Siſters, the Grandfather's 
Brothers and their Deſcendants, and for 
want of Brothers, his Siſters and their De- 
{cendants, ſhall be preferr'd befare the 
Brothers of the Great Grandfather : For 
altho' by . the Law of England the Father or 
Grandfather cannot immediately inherit to 
the Son, yet the Direction of the Deſcent 
to the Collateral Aſcending Line, is as much as 
if the Father or Grandfather. had been b 
Law inheritable; and therefore as — 
„ 2 the 
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Ch. 11. Common 
de Father had been inheritable, and ſhould 
have inherited to the Son before the Grand- 


nexr Degree to him, 


SE a k £4 . 88 * 


am of Bngland. 


father, and the Grandfather before the 


Great Grandfather; and conſequently if the 


Father had inherited and dy'd without Iſſue, 
his eldeſt Brother and his Deſcendants ſhould 
have inherited before the younger Brother 
and his Deſcendants; and if he had no Bro- 
thers, but Siſters, the Siſters and their De- 
ſcendants ſhould have inherited before his 
Uncles or the Grandfather's Brothers and 
their Deicendants. So though the Law of 
England excludes the Father from inheriting, 
yet it ſubſtitutes and directs the Deſcent as it 


| ſhould have been, had the Father inherited, 


viz. It lets in thoſe firſt that are in the 


\ 1 
Is. 
* „ 
{ . fa N 15 
1 1 


Secondly, The ſecond Rule is this: That Rule. 


the Line of the Part of the Mother ſhall 


never inherit as long as there are auy, tho 
never ſo remote, of the Line of the Part of 
the Father; and therefore, tho the Mother 
has a Brother, yet if the Atavus or Atavia 
Patris (i. e. the Great'Great-Great-Grand- 
father, vr Great -Great- Great-Grandmother 


of the Father) has a Brother or a Siſter, 
he or ſhe ſhall be preferr d, and exclude 
the Mother's Brother, though he is much 


nearer, 


Thirdly But yet further. The Male Line 3 Rule. 


of the Part of the Father aſcending, ſhall 
in Atermim exclude the Female Line of the 
Part of the Father aſcending; and there- 
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4 Rule, 


or Mother of the Father; yet in this Caſe, 


Tue Hiſtoty of the Ch. 11 
fore in the Caſe propos d of the Son's pur- 


chaſing Lands and dying without Iſſue, 
the Siſter of the Father's Grandfather, or 


of his Great Grandfather, and ſo in infinitum, 


ſhall be preferr'd before the Father's Mo- 


ther's Brother, tho' the Father's Mother's 


Brother- be a Male, and the Father's Grand- 
father or Great Grandfather's Siſter be a Fe. 
male, and more-remote, becauſe ſhe is of the 
Male Line, which is more worthy than the 
Female Line though the Female Line be 
alſo of the Blood of the Father. 


Fourthly, But as in the Male Line aſcen- 
ding, the more” near is preferr'd before the 
more remote; ſo in the Female Line de- 
ſcending, ſo it be of the Blood of the Fa- 
ther, it is preferr'd before the more remote. 


The Son therefore purchaſing Lands, and 


dying without Iſſue, and the Father, Grand- 
father, and Great Grandfather, and ſo up- 
ward, all the Male Line being dead with- 


out any Brother or Siſter, or any deſcen- 


ding from them; but the Father's Mother 
has a Siſter or Brother, and alſo the Father's 
Grandmother has a Brother, and likewiſe 


the Father's Great Grandmother has a Bro- - 


ther: Tho' it is true, that all theſe are of 


the Blood of the Father; and tho the ve 
remoteſt of them, ſhall exclude the Son's 
Mother's Brother; and tho it be alſo true, 


that the Great Grandmother's Blood has 
paſs d through more Males of the Father's 
Blood than the Blood of the Grandmother 


the 
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Ch. 11: Common Lam of England. 


the Father's Mother's Siſter ſhall be prefer d 
before the Father's Grandmother's Brother, 


or the Great Grardmother's Brother, becauſe 
they are all in the Female Line, viz. Cogna- 
ti (and not Adgnati,) and the Father's Mo- 


ther's Siſter is the neareſt, and therefore ſhall. 


have the Preference, as well as in the- Male 


Line aſcending, the Father's Brother or his 


Siſter ſhall be preferr'd before the Grandfa- 
ther's Brother. 1 8 


the Son purchaſes Lands and dies without 
Iſſue, and without any Heir on the Part of 
the Grandfather, the Lands ſhould deſcend 
to the Grandmother's Brother or Siſter, as 
Heir on the Part of his Father; yet if the 
Father had purchas'd this Land and dy'd, 
and it deſcended to his Son, who dyd 


E without Iſſue, the Lands ſhould not have 


deſcended to the Father's Mother's Brother 
or Siſter, for the Reaſons before given in 
the Third Rule: But for want of Brothers 
or Siſters of the Grandfather, Great Grand- 


father, and ſo upwards in the Male aſcend- 


ing Line, it ſhould deſcend to the Father's 
Grandmother's Brother or Siſter, which is 
his Heir of the Part of his Father, who 
ſhould be preferr'd before the Father's 
Mother's Brother, who is in Truth the Heir 
of the Part of the Mother of the Purchaſer, 
tho' the next Heir of the Part of the Fa- 


ther of him that laſt dyd ſeiz d; and 
therefore, as if the Father that was the Pur- 
chaſer had dy'd without Iflue, -the Heirs 


R 3 of 


7 
5 5 © 
245 


Fiſtbiy, But yet in the laſt Caſe, where 5 Rule 
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of the Part of the Father, whether of the 
Male or Female Line, ſhoul4 have been 
preferr d before the Heirs of the Part of 
the Mother; ſo the Son, who ſtands now 
in the Place of the Father, and inherits 


to him primarily, in his Father's Line, dy- 


ing without Iſſue, the ſame Devolution and 


hereditary Succeſſion ſhould have been as 


if his Father had immediately dy'd with- 
out Iſſue, which ſhould have been to his 
Grandmother's Brother, as Heir of the 


Part of the Father, tho by the Female 


6 Rule. 


Line, and not to his Mother's Brother, 
who was only Heir of the Part of his 
Mother, and who is not to take till the 
Father's . Line, both Male and Female, be 
— £721 „„ 


Sixthly, If the Son purchaſes Lands and 
dies without Iſſue, and it deſcends to any 
Heir of the Part of the Father, and then 
if the Line of the Father (after Entry and 
Poſſeſſion) fail, it ſhall never return to 
the Line of the Mother; tho in the firſt 
Inſtance, or firſt Deſcent from the Son, it 
might have deſcended to the Heir of the 
Part of the Mother; for now by this De- 
{cent and Seiſin it is lodg'd in the Father's 
Line, to whom the Heir of the Part of the 
Mother can never derive a Title as Heir, 
but it ſhall rather eſcheat: But if the 
Heir of the Part of the Father had not 


enter d, and then that Line had fail'd, it 


might have deſcended to the Heir of the 
Part of the Mother, as Heir to the Son, 
| 0 e 
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it had once dale ed to the Heir of the 
Part ofthe Father of the Gy 


never deſcend to the Heir of the, 7225 of 
the Father of the Graridmother's Eine, be- 


Bu 


a; the Grandfather's > 4 0 . a 1 


Eighthly: If foe Default X 18 . the 8 Rule, 
Purchaſer of the Part of the Father, the Mo. 
Lands deſcend to the Line of the Mother, 


the Heirs of the Mother of the Part. of ber 
Father's Side, ſhall be preferrd in the Suc- 
ceſſion before her Heirs of the Part of her 
Mothers Side, becauſe oy are the more 
worthy. + N de. 


5 + . 


And thus 85 5 ſtands i in point of 
Deſcents or hereditary Succeſſions in Eng- 


land at this Te me and con. 
tinud for above four hundred .Yeaxs paſt, 
as by what has efore: been fa; id, may eaſi- 
ly appear. And. Mete. 9 Pe of 
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Paving in the former Chapter ſomewhat 

II largely treated, of the Courſe of De- 

\ ſcents, L ſhall now with more Brevity con- 1 
ſider that other Title of our Law, which I = 
before yropounded, (in order to evidence the 

«Excellency of the Laws of England above _, 
thoſe of other Nations) viz. The Trial by a 

Fury. of twelve Men ; which, upon all Ac- >. 
counts, as it is ſettled here in this Kingdom, _ 

ſeems to be the. beſt Trial in the World: I 

hall therefore give a ſnort Account of the = 
Method and Manner of that Trial, viz. _ = 


U 


\ 
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Fir, The Writ to return a Jury iſſues to = 
the Sheriff of the County : And, 
\ Tf, He is to be a Perſon of Worth and | 1 
Value, that ſo he may be reſponſible for 

any Defaults, either of himſelf or his Offi- 

cers. And 2dly, I ſworn, faithfully and 
| honeſtly to execute his Office. This Officer 

is entruſted to elect and return the Jury, 

which he 1s oblig'd to. do in this. Manner : 

1, Without the Nomination of either 

Party. 2. They are to be ſuch Perſons as 

for Eſtate and Quality are fit to ſerve 
pon that Employment. 3. They are to 
of the Neighbourhood of the Fact 2 
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© The Biforyef the, Ch. 1. ᷑ 
be inquir d, or at leaſt of the County or 
Bailywiek. And, 3. Anciently Four, and 
now Two of them at leaſt are to be of 
the Hundred. But Note, This is now in 
great Meaſure alter d by Statute. | 
lifications of the Jury. * 
 "I#, As to their Number, though only 
Twelve are ſworn, yet Twenty four are 
to be return'd-to ſupply the Defects or 
Want of Appearance of thofe that are chal- 
leng'd off, or make Default. '241y. Their 
Qualifications are many, and are genera]- 
ly ſer down in the Writ that ſammons 
them, viz. 1. They are to be Pyobi 
& legales Homines. 2. Of ſufficient Free- 
holds, according to ſeyeral Provifions of 
Acts of Parliament. 3. Not Convict of any 
notorious Crime that may render them 
unfit for that Employment. '4. They are 
not to be of. the Kindred or Alliance of any 
of the Parties. And, 5. Not to be fuch 
as are prepoſſefs d or prejudic d before they 
hear their Evidence. . 
Thirdly, The Time of their Return. 
Indeed, in Aſſizes, the Jury is to be rea- 
dy at the Bar the firſt Day of the Return of 
the Writ: But in other Cafes, the Pannel is 
firſt return d upon the Venire Facias, or ought i 
to be fo, and the Proofs. or Witneſſes are to 
be brought or fummon'd by Diftringas or 
Habeas Corpora for their Appearance at the 
Trial, whereby the Parties may have No- 
tice of the Jurors, and of their Sufficiency 
and Indifferency, that fo they may _—_— 
5 ö | their 
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their Challenges upon the Appearance of the 
Jurors if there be juſt Cauſe, 22225 e e 
Fourthly, The Place of their Appearance. 
It it be in Caſes of ſuch Weight and Con- 
ſequence as by the judgment of the Court 
is fit to be try d at the Bar, then their Ap- 
pearance is directed to be thete; but in or- 
dinary Caſes, the Place of Appearance is in 
the Country at the Aſſiſes, or Ni Prius, in 
the County where the Iſſue to be try d ariſes: 
; And certainly this is an excellent Conſtitu- 
g tion. The great Charge of Suits is the At- 
| tendance of the Parties, the Jury-Men and 
Witneſſes: And therefore tho' the Prepara- 
tion of the Cauſes in Point of pleading to 
Iſſue, and the Judgment, is for the moſt Part 
in the Courts at Veſtminſter, whereby there 
is kept a great Order and Uniformity of 
Proceedings in the whole Kingdom, to pre- 
vent Multiplicity of Laws and Forms; yet 
thoſe are but of ſmall Charge, or Trouble, 
or Attendance, one Attorney being able to 
diſpatch forty Mens Buſineſs with the ſame 
Eaſe, and no greater Attendance than one 
Man would difpatch his own Buſineſs: But 
1- the great Charge and Attendance is at the 
f MW Trial, which is therefore brought Home to 
1s the Parties in the Counties, and for the moſt 
m Part near where they liveQ. 
toil Fifthly, The Perſons before whom they 
or are to appear. | 
he If the Trial be at the Bar, it is to be 
before that Court where the Tryal is; if in 
the Country, then before the Juſtices of 
ke Aſſiſes, or Ni Prius, who are Perſons well 
ir f . acquainted 
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T)be Hiſtory f the Ch. 12, 
acquainted with the Common Law, and for 
the moſt Part are two of thoſe twelve ordi- 
nary Juſtices who are appointed for the com- 
mon Diſpenſation of Juſtice in the three 
great Courts at Weſtminſter. And this cer- 
tainly was a moſt wiſe Conſtitution ; For, 

1ſt. It prevents Factions and Parties in 
the Carriage of Buſineſs, which would ſoon 
appear in every Cauſe of Moment, were the 
Trial on] before Men reſiding in the Coun- 
ties, as Tiſtices of the Peace, or the like; 
or before Men of little or no Place, Counte- 
nance, or Preheminence above others; and 
the more to prevent Partiality in this Kind, 
thoſe Judges are by Law prohibited to hold 
their Seſlions in Counties where they were 
born or dwell. 

2dly, As it prevents Factions and Part- 
takings, ſo it keeps both the Rule and the 
Adminiſtration of the Laws of the King- 
dom uniform; for thoſe Men are employ d as 
Juſtices, who as they have had a common 
Education in the Study of the Law, ſo the 
daily in Term- time converſe and conſult 
with one another; acquaint one another with 
their judgments, ſit near one another in 
Veſtminſter-Hall, whereby their Judgments 
and Deciſions are neceſſarily communicated 
to one another, either immediately or by Re- 


lations of others; and by this Means their 


Judgments and their Adminiſtrations of com- 
mon juſtice carry a Conſonancy, Con- 
gruity and Uniformity one to another, 
whereby both the Laws and the Ad mini- 


ſtrations thereof are pxeſerv'd from that 


Con- 
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ch. 13. Common Law of England. 
Confuſion and Diſparity that would unavoid- 


ably enſue, if the Adminiſtration was by 
ſeveral incommunicating Hands, or by pro- 
vincial Eſtabliſhments: And beſides all this, 
all thoſe Judges are ſolemnly ſworn to ob- 
ſerve and judge according to the Laws of the 
Kingdom, according to the beſt of their Know- 
ledge and Underſtanding. e 
Sixthly, When the Jurors. appear, and are 
calld, each Party has Liberty to take his 
Challenge to the Array it ſelf, if unduly or 
partially made by the Sheriff; or if the She- 
riff be ofKin to either Party ; or to the Polls, 


either for Inſufficiency of Freehold, or Kin- 


dred or Alliance to the other Party, or ſuch 

other Challenges, either Principal, or to the 
Favour, as renders the Juror unfit and in- 

competent to try the Cauſe, and the Chal- 
lenge being confefs d or found true by ſome of 
the reſt of the Jury, that particular incom- 

petent Perſon is withdrawn. * | 

Seventhly, Then Twelve, and no lefs, of 
ſuch as are indifferent and are return'd 

upon the Principal Pannel, or the Tales, are 
ſworn to try the ſame according to their E- 
vidence. | ; 

Eighthly, Being thus ſworn, the Evidence 
on either Part is given in upon the Oath of 


Witneſſes, or other Evidence by Law al- 


2 


low'd, (as Records and ancient Deeds, but 
later Deeds and Copies of Records muſt be 
atteſted by the Oaths of Witneſles) and 
other Evidence in the open Court, and in 
the Preſence of the Parties, their Attorneys, 
Counſel and all By-ſtanders, and — 
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the Judge and Jury, where each Party has 
Liberty of excepting, either to the Com- 

petency of the Evidence, or the Compe- 
tency or Credit of the Witneſſes, which Ex- 
Bills of ceptions are publickly ſtated, and by the 
Excep- Judges openly and publickly allow'd or 
tion. difallow'd, wherein if the Judge be partial, 
his Partiality and Injuſtice will be evident 

to all By-ftanders; and if in his Direction 

Or Decition he miſtake the Law, either 
through Partiality, Ignorance, or Inad ver- 

tency, either Party may require him to 
ſeal a Bill of Exception, thereby to deduce 

the Error of the Fudge (if any were) to a 
due Ratification or Reverſal by Writ of 
- -Erxor. Ne es: Ob 

9 _ Ninthly, The Excellency of this open 

* pÞxcellen. Courſe of Evidence to the Jury in Preſence 
ey of chis of the Judge, Jury, Parties and Counſel, 
Trial. and even of the adverſe Witneſſes, appears 

in theſe Particular N es BN 

. 1/. That it is openly; and not in private 
before a Commiſhoner or Two, and a couple 

of Clerks, where oftentimes Witneſſes will 
deliver that which they will be aſham'd to 

_ teſtify publickly. | 
2dly. That it is Ore tenus perſonally ; and. 

not in Writing, wherein oftentimes, yea 

too often, a crafty Clerk, Commiſhoner, or 
Examiner, will make a Witneſs ſpeak what 

he truly never meant, by his dreſſing of it up 

p in his own Terms, Phraſes and Expreſſions , 
| whereas on the other Hand, many Times 
the very Manner of a Witneſs's deliver- 
ing his Teſtimony wall give a * 
— Indi- 
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Indication whether he ſpeaks truly or falſly; 


and by this Means alſo he has Opportunity 


to correct, amend; or explain his Teſtimo- 
ny upon further queſtioning with him, 
which he can never have after a Depoſition 
is ſet down in Writing. 


* 


24h, That by this Cburſe of perſonal and 
open Examination; there is Opportunity 


for all Perſons concern d, viz. The Judge, 


or any of the Jury, or Parties, or their 


Counſel or Attorneys, to propound occaſio- 


nal Queſtions, which beats. and boults out 
the Truth much better than when the Wit- 
els only delivers a formal Series of his 
Knowledge, without being interrogated ; 
and on the other Side, preparatory, limited, 
and formal Interrogatories in Writing, pre- 
cinde this Way of occaſional Interrogations, 
and the beſt Method of ſearching and ſifting 
out the Truth is choak d and ſuppreſs d. 

.4thly, Alſo by this perſonal Appearance, 
and Teſtimony of Witneſſes, there is Op- 


portunity of confronting the adverſe Wit- 


neſſes, of obſerving the Contradiction of 
Witneſſes ſometimes of the ſame Side, and 
by this Means, great Opportunities are 


gain d for the true and clear Diſrovery of 


the Fauathe. 0 at nt TEE: ; | 
5thly, And further, the very Quality, 


Place of Commorance of Witneſles, is by 
this Means plainly and evident ly ſet forth to 
the Court and the Jury, whereby the Judge 
and Jurors may have a full Information of 


them, and the Jurors as they ſee Cauſe may 


glve 


8 


Carriage, Age, Condition, Education, and 


F 8 5 ; - x A ZR 
- « * l F. 
- * * F nc x 
— 1 
5 | 


3 4 A 5 * 2 2 * 2 
ö . , 
2 N 
* . 
_ ; 
Engl and | 332 


a EI trans Dow SE 


— 7en—6onnne — 


————ä u —äP ᷑ͥ —— — — —x—3vJu— —— —— An es ny ey © 
\ Oren oe ny amy ng 
. ae et ee rr rea ne nn i en  AOCCOCCOECCOITIES — — 2 
N TW” » 9 * —_—_ — i wt i © f 
* F ; 2 z 2 * * "7 I J * 37 - * * * 7 X N 
* « 1 * j 1 ; . FL L 5 . 1 2 
- _ 5 c * # ; ” 
8 . % | 1 f | 258. 1 1 1 n f 
5 A-; 4 or * ls ——_— 0 8 ö $0 1 22 DEE "7 ö — 5 0 
* 6. n « 4 4 9 . g 
- * 
4 * PLS — — — — 
& * 7 F = s 
” * - 
- 7 _ : ie 
k 4 1 . ” 


— — 


—— 


— 


* 


i 


9. 


Excellen- 


S * WOK or s 2 ” * TERS , * Pe, * Me it 
2 Sa) r eg, aA - n r r n A 
ut I 3 5 E ene ERS Ly + 7 — * * * 9 
- | 48 e . 


9 e Ef n 
. * * 4 £ F N 2 . A : 
; | : | * 
The Hi RI | '” 7 . # > 5h 
4 | 7 89 of the £ CH. 12, , 
Rory EN » 


55 


che Judge and Jury, where each Party has 


Liberty of excepting, either to the Com- 

petency of the Evidence, or the Compe- 
tency or Credit of the Witneſſes, which Ex. 
ceptions are publickly ſtated, and by the 


Judges openly and publickly allow'd or 
Adifal 


lo d, wherein if the Judge be partial, 
his Partiality and Injuſtice will be evident 
to all By- ſtanders; and if in his Direction 
or Deciſion he miſtake the Law, either 
through Partiality, Ignorance, or Inad ver- 
tency, either Party may require him to 
ſeal a Bill of Exception, thereby to deduce 


the Error of the Judge (if any were) to a 


due Ratification or Reverſal by Writ of 
Error . = | | 3 ; 
Ninthly, The Excellency of this open 
Courſe of Evidence to the Jury in Preſence 


ey of chis of the Judge, Jury, Parties and Counſel, 


Trial. 


and even of the adverſe Witneſſes, appears 
in theſe Particulars: - - Ms ket 

17. That it is openly; and not in private 
before a Commiſſioner or Two, and a couple 
of Clerks, where oftentimes Witneſſes will 


_ deliver that which they will be aſham'd to 


teſtify publickly. 
ly. That it is Ore tenus perſonally , and. 
not in Writing, wherein. oftentimes, yea 


too often, a crafty Clerk, Commiſhoner, or 


Examiner, will make a Witneſs ſpeak what 
he truly never meant, by his dreſſing of it up 
in his own Terms, Phraſes and Expreſſions ; 
whereas on the other Hand, many Times 
the very Manner of a Witneſs's deliver- 
ing his Teſtimony will give a ear”: 
8 | In 1 
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Indication whether he ſpeaks truly ur falſſy; 


and by this Means alſo he has Opportunity 
to correct, amend; or explain his Teſtimo- 


ny upon further queſtioning with him, 
which he can never have after a Depoſition 
23dly, That by this Courſe of perſonal and 
open Examination, there is Opportunity 


for all Perſons concern d, viz. The Judge, 
1 the Jury, or Parties, or their 
Counſel 


20 or Attorneys, to propound occaſio- 
nal Queſtions, which beats and boults out 
the Truth much better than when the Wit- 


eſs only delivers a formal Series of his 


owledge, without being interrogated ; 
and on the other Side, preparatory, limited, 
and formal Interrogatories in Writing, pre - 
cinde this Way of occaſional Interrogations, 
and the: beſt Method of ſearching and ſifting 
out the Truth is choak'd and ſuppreſs d. 
.4thly, Alſo by this perſonal Appearance, 
and . Teſtimony of Witneſſes, there is Op- 
portunity of confronting the adverſe Wit- 
neſſes, of obſerving the Contradiction of 
Witneſſes ſometimes of the ſame Side, and 
by this Means, great Opportunities are 


gain d for the true and clear Diſrovery of 


U WW. 
Fthly, And further, the very Quality, 


Place of Commorance of Witneſſes, is by 
this Means plainly and evident ly ſet forth to 
the Court and the Jury, whereby the Judge 
and Jurors may have a full Information of 


them, and the Jurors as they ſee Cauſe may 


give 
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give the more or leſs Credit to their Teſt; 
mony, for the Jurors are not only Judges of 
the Fact, but many Times of the Truth of 
Evidence; and if there be juſt Cauſe to 
diſbelieve what a Witneſs ſwears, they are 
not bound to give their Verdict according 
to the Evidence or Teſtimony of that Wit- 
neſs; and they may ſometimes give Credit 
to one Witneſs, tho opposd by more than 
one. And indeed, it is one of the Excel- 
lencies of this Trial above the Trial by 
Witneſſes, that altho' the Jury ought to 
give a great Regard to Witneſſes and their 
Teſtimony, yet they are not always bound 
by it,. but may either upon reaſonable Cir: 
cumſtances, inducing a Blemiſh upon their 
Credibility, tho' otherwiſe in themſelves in 
Strictneſs oſ Law they are to be heard, pro- 
nounce a Verdict contrary to ſuch Teſti- 
monies, the Truth whereof they have juſt 
Cauſe to ſuſpect, and may and do often pro- 
nounce their Verdict upon one ſingle Teſti- 
mony, which Thing the civil Law admits 
t H.. „ "RO 

Tentbly, Another Excellency of this Trial 
is this; that the judge is always preſent. 
at the Time of the Evidence given in it: 
Herein he is able in Mattersof Law emerg - 
ng upon the Evidence to direct them; and 
alſo, in Matters of Fact, to give them a 
great Light and Aſſiſtance by his weighing 
the Evidence before them, and obſerving 
where the Queſtion and Knot of the Buſi- 


neſs lies; and by ſhewing them his Opinion 


even in Matter of Fact, which is a one 
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thus, as the Jury affiſts the Judge in deter- 
mining the Matter of Fact, fo the Judge 
aſſiſts the Jury in determining Points of 


Law, and alſo very much in inveſtigating 


and enlightening the Matter of Fact, where- 
of the Jury are Judges. | = 
Elevembly, When the Evidence is fully 


given, the Jurors withdraw to a private 


Place, and are kept from all Speech with 
either of the Parties till their Verdict is de- 
livered up, and from receiving any Evi- 
dence other than in open Court, where it 
may be ſearch'd into, diſculs'd and exa- 
mined. In this Receſs of the Jury they are 
to conſider their Evidence, and if any Wri- 
tings under Seal were given in Evidence, 
they are to have them with them; they are 
to weigh the Credibility of Witneſſes, and 
the Force and Efficacy of their Teſtimonies, 


wherein (as I before ſaid) they are not pre- 


ciſely bound to the Rules of the Civil Law, 
viz. To have two Witneſſes to prove every 
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11. 


In Treaſonz 
two Wit. 


Fact, unleſs it be in Caſes of Treaſon, nor neſſes. 


to reject one Witneſs becauſe he is ſingle; 
or always to believe two Witneſſes if the 
Probability of the Fact does upon other 
Circumſtances reaſonably encounter them; 
ſor the Trial is not here ſimply by Witneſſes, 
but by Jury; nay, it may ſo fall out, that 


the Jury upon their own Knowledge may 


know a Thing to be falſe that a Witneſs 


ſwore to be true, or may know a Witneſs 


to be incompetent or incredible, tho' no- 


_— 


thing - 


unanimous. 
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thing be objected againſt him, and may give 
their Verdict accordingly. | - 

Twelfthly, When the whole Twelve Men 
are agreed, then, and not till then, is 
their Verdict to be received; and therefore 
the Majority of Aſſentors does not conclude 
the Minority, as is done in ſome Countries 
where Trials by Jury are admitted: But if 
any one of the Twelve diſſent, it is no 
Verdict, nor ought to be received. It is 
true, that in ancient Times, as Hen. II. and 
Hen. IIIL's Time, yea, and by Flea in the 
Beginning of Edw. 17s Time, if the Jurors 
diſſented, ſometimes there was added a 
Number equal to the greater Party, and 
they were then to give up their Verdict by 
Twelve of the old Jurors, and the Jurors 
ſo added; but this Method has been long 
Time antiquated, notwithſtanding the Pra- 
ctice in Bracton's Time, Lib. 4. cap. 9. and 
Fleta, lib. 4. cap. 9. For at this Day the en- 
tire Number firſt empanel'd and ſworn are 
to give up an unanimous Verdict, otherwiſe 
itis none. And indeed this gives a great 
Weight, Value, and Credit, to ſuch a Verdict, 
wherein Twelve Men muſt unanimouſly agree 
in a Matter of Fact, and none diſſent ; tho 
it muſt be agreed, that an ignorant Parcel of 
Men are ſometimes governed by a few that 
are more knowing, or of greater Intereſt or 
Reputation than the reſt. | 
' Thirteemthly, But if there be Matter of Law 
that carries in it any Difficulty, the Jury 
may, to deliver themſelves from the Danger 
of an Attaint, find it ſpecially, that ſo it may 
| 3 
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be decided in that Court where the Verdict 
is returnable; and if the Judge over-rule the 
Point of Law contrary to Law, whereby 
the Jury are perſwaded to find a general 
Verdict, (which yet they are not bound to 
do, if they doubt it,) then the Judge, upon 
the Requeſt of the Party deſiring it, is bound 
by Law in convenient Time to ſeal a Bill gin of tg. 
of Exceptions, containing the whole Mat- ceptions. 
ter excepted to; that ſo the Party grieved 
by ſuch Indiſcretion or Error of the Judge, 
may have Relief by Writ of Error on the 
Statute of Weſtminſter 2. | | 

'  Fourteenthly, Altho' upon the general Ver- 14. 
dicts given at the Bar in the Courts at Meſt min. | 
fer, the Judgment is given within tour Days, Judgment. 
in Preſumption that there cannot be any con- 
ſiderable Surpriſe in ſo ſolemn a Trial, or at 
leaſt it may be ſoon eſpied; yet upon Trials 
by Nj prius in the Country, the Judgment 
is not given preſently by the Judge of Niſi 
prius, unleſs in Caſes of Quare Impedits : But 
the Verdict is returned after Trial into that 
Court from whence the Cauſe iſſued, that 
thereby, if any Surprize happened either 
through much Buſineſs of the Court, or 
through Inadvertency of the Attorney or 
Counſel, or through any Mitcarriage of the 
Jury, or through any other Caſualty, the 
Party may have his Redreſs in that Court 
from whence the Record iſſued, 


And thus ſtands this excellent Order of : 
Trial by Jury, which is far beyond the } 
Trial by Witneſſes, ' according to the Pro- 
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ceedings of the Civil Law, and of the Courts 
of Equity, both for the Certainty, the Diſ. 
patch, and the Cheapneſs thereof: It has all 
che Helps to inveſtigate the Truth that the 
Civil Law has, and many more, For, as to 
Certainty, © Dy 


1/t, It has the T eſtimony of Witneſſes, as 


well as the Civil Law and Equity-Courts. 


2dly, It has this Teſtimony in a much 
more advantageous Way than thoſe Courts, 
for Diſcovery of Truth. 5 
34h), It has the Advantage of the Judge's 
Obſervation, Attention, and Aſſiſtance, in 
Point of Law by way of Deciſion, and in 
ry of Fact by way of Direction to the 
ury. . 
| ih, It has the Advantage of the Jury, 
and of their being de Vicinero, who often- 
times know the Witneſſes and the Parties: 


» 
£ 


. 


5thly, It has the unanimous Suffrage and 
Opinion of twelve Men, which carries in it 
at a much greater Weight and Prepondera- 
tion to diſcover the Truth of a Fact than any 


other Trial whatſoever. 


And as this Method is more certain, fo it 


is much more expeditious and cheap ; for 


oftentimes the Seſſion of one Commiſſion for 
the Examination of Witneſſes for one Cauſe 


in the Eccleſiaſtical. Courts, or Courts of 


Equity, laſts as long as a whole Seſſion of 


N.ſi prius, where a Hundred Cauſes are exa- 
mined and tried. | 
And 


8 


8 
1 
| 
; 


."  $ | XY -—_Y 


Ch. 12. Common Law of England. 261 


And thus much concerning Trials in ci | 
vil Cauſes. - As for Trials in Cauſes Crimi- 


nal, they have this further Advantage, That 


regularly the Accufation, as preparatory to 
the Trial, is by a Grand Jury : So that as no 
Man's Intereſt, according to the Courſe of 
the Common Law, is to be tfied or deter- 
mined without the Oaths of a Jury of twelve 
Men; fo no Man's. Life is to be tried but by 
the Oaths of twelve Men, and by the Pre- 
paratory Accuſation or Indictment by twelve 
Men, or more, precedent to his Trial, unleſs 
it be in the Caſe of an Appeal at the Suit of 


the Party. 
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